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APPLICATION. 


§ 149. Fire.— Warranty—Burden of Proof.—The pol- 
icy contained a provision that it should be “ subject to the 
conditions and stipulations endorsed on the back of the 
policy, which constitute the basis of this insurance.” One 
of the conditions and stipulations on the back of the policy 
was that “the basis of the contract is the application of 
the insured, and if such application does not truly describe 
the property, this policy shall be null and void.” The ap- 
plication contained the question, “ What is the present 
cash value of the property on which insurance is wanted ?”’ 
to which the insured replied, “ The present cash value of 
the tobacco on hand is $30,000, and will be increased to 
$50,000 ; the average value on hand, say $30,000.” Held, 

—36 
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that insurance contracts are in general subject to the same 
rules of construction as other contracts, and it is a familiar 
rule that when there are several separate writings, all 
about the same matter, between the same parties, referring 
to each other, and all necessary to complete the whole, 
they are all to be read together as if they were all one,” 
and that the application was a part of the contract. Held, 
also, that “the burden of proof is upon the plaintiff. It 
would be otherwise, if the application were not a part of 
the contract, but was a mere representation. Being a part 
of the contract, it was necessary for the plaintiff to set it 
out in his complaint, and it being in the nature of a war- 
ranty or condition precedent, it was necessary that the 
plaintiff should prove it.” 


Bobbitt vs. The Liverpool and London and Globe Ins. Co.* 
Rep’d Jour’! p. 596. N. C.8. C. 


AGENCY. 


§ 150. Lire.—Premium—Effect of War on.—The Com- 
pany, a corporation created by the State of New York, 
appointed one McCoy its agent in Alabama, and prior to the 
war issued a policy through him to Goodman, a resident 
and citizen of Alabama. Held, that the agency “having 
been created before the war, it would not have been revoked 
by the war, at least so far as the right to receive payments 
of annual premiums was concerned. Payment of the 
premiums by Goodman to the agent would not have 
violated any law of war or any duty of Goodman.” 


Ward vs. Smith, 7 Wallace 447, 453, Conn. vs. Penn, 1 Peters C. C. 
R. 496, 524, 525; United States vs. Grossmevyer, 9 Wallace 72, 75. 


Hamilton, Ex’, vs. The Mutual Life Ins. Co.t 
Rep’d Jour’! p. 572. U.8.C.C. 8S. Dist. N. Y. 


§ 151. Lire.— Obligation to Continwe.—The defendants, 
a corporation created by the State of New York, issued in 
1858 a policy, through the hands of their agent at Mobile, 


* Decision rendered May Ist, 1871. To appear in 44.N. Y. 
+ Decision rendered December 22d, 1871. 
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to Goodman, a resident of Mobile and a citizen of Alaba- 
ma. In 1861, the President of the United States, by procla- 
mation, declared the inhabitants cf Alabama to be in a 
state of insurrection, and all commercial intercourse be- 
tween them and the inhabitants of other States unlawful. 
Goodman paid no premiums after that date during the war. 
Held, that “the defendants were bound to keep in Alaba- 
ma an agent to whom Goodman could pay his annual 
premiums, or could at least offer or tender payment, such 
agent to be appointed in conformity with such statute law 
[of Alabama as should be enacted on the subject of their 
keeping agents in the State]; and that, if the absence of 
such agent was all that prevented the payment of such 
premiums by Goodman, the defendants are estopped from 
setting up the non-payment of such premiums, at the times 
stipulated therefor, as a defense to this suit.” 


Hamilton, Ex‘r, vs. The Mutual Life Ins. Co. 


AGENT. 


§ 152. Fire.— Bill of Hachange by.—The by-laws of 
the Company gave the general agent the appointment, 
removal, and general direction of the local agents, and 
the general supervision of the agency department, with 
power, under the direction of the executive committee, to 
compromise and settle claims arising from loss and dam- 
age. The agent drew a bill of exchange in the name of the 
Company, in favor of the insured, in payment of a loss he 
had suffered, which bill was assigned and transferred to 
the plaintiff. On the trial in the court below, the plaintiff 
offered evidence to show that the agent had drawn similar 
bills in like cases, which were paid by the Company. 
Held, that “If an officer of a corporation openly exercises 
a power, which pre-supposes delegated authority for the 
purpose, and the corporate acts show that the corporation 
must have contemplated the legal existence of such au- 
thority, the acts of such officer will be deemed rightful, 
and the delegated authority will be presumed,” and that 
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“when the by-laws gave the general agent, under the direc- 
tion of the executive committee, authority to compromise 
and settle claims, and when it was seen that he was in the 
habit of adjusting and settling claims for loss and damage, 
and that he drew drafts on the Company for the same, and 
that these drafts were honored and paid off, the community 
and those who dealt with him, had a right to presume 
that authority had been delegated to him for that pur- 
pose,” and that the evidence was clearly admissible, and 
that the judgment for the plaintiff must therefore be 
affirmed. 

Fayles vs. National Ins. Co.* 

Rep’d Jour’! p. 528. 


INSURABLE INTEREST. 
§ 153. Frre.——Bailee.—The plaintiff’s bailee took out 


a policy in his own name for the plaintiff’s benefit, whose 
name did not appear in the policy. The bailee afterwards 


assigned the policy to the plaintiff. Held, that the plain- 
tiff had an insurable interest. 
Bobbitt vs. The Liverpool and London and Globe Ins. Co. 


— $149. 
LEGISLATION. 


§ 154. Lire.—Right of State to Legislate-—The defend- 
ants were a corporation created by the State of New York 
and doing business in the State of Alabama, which State 
had passed a law relating to life insurance companies not 
incorporated by the laws of that State. Held, that “that 
State had aright to impose such terms and conditions as 
it chose, in granting its assent to the recognition of the 
defendants in Alabama, and of their rights under policies 
to be issued in Alabama to citizens and residents of Ala- 
bama, and to exact, in its discretion, such security as it 
thought proper for the performance of the contracts of the 
defendants under such policies. It also had a like right to 





* Decision rendered February 26th, 1872. To appear in 49 Mo. 
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regulate the business of agencies of the defendants in Ala- 
bama, with regard to future payments to become due on 
existing policies issued in Alabama to citizens and resi- 
dents of Alabama.” 

Pani vs Virginia, 8 Wallace, 168, 181. 

Hamilton, Ex’r, vs. The Mutual Life Ins. Co. 


POLICY. 


§ 155. Lire.—Assignment of, by Gift—Premium. The 
assured took out a policy upon his life for his own benefit. 
Afterwards he surrendered this policy and took out another 
in its place, made payable to the plaintiff, with whom he 
was under an engagement of marriage, informing her of 
what he had done, and at her suggestion placed it in the 
hands of her brother. The assured afterwards gained 
possession of this policy without the plaintiff's consent, 
and without her knowledge caused it to be surrendered, 
and a new one, on which he paid the premium, to be issued 
in its place payable to his brother. At the time the policy 
was issued to the plaintiff and afterwards until his death, 
his health was such that it prevented him from passing an 
examination for a new policy. Held, that a person can 
obtain an insurance on his own life, payable in case of his 
death to a third party, and that the delivery of the policy 
to the party as a gift will be effectual. 

Rants vs. American Life Ins. Co., 27 N. Y., 282. 

Held, also, that there was an executed gift to the plaintiff 
of the second policy, and that she was equitably entitled 
to the benefit of the last policy. Held, also, that the 
assured was interested in the last policy to the extent of 
the premium paid at the time it was taken out, and that 
the amount of that premium should be deducted from the 
amount due on the policy and the balance paid to the 
plaintiff. 


Lemon vs. Phenix Life Ins. Co. 


Rep’d Jour’) p. 520. Conn. 8S. C. E. 





* Decision ~eadered February —, 1872. To appear in 38 Conn. 
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§ 156. Lire.—Locality and Entirety of Contract.—The 
defendants, a corporation created by the State of New 
York, delivered a policy, through their agent at Mobile, 
bearing his signature as such agent, and upon an applica- 
tion made through him, to the assured, who resided at Mo- 
bile,—Held, that “the policy in question was in fact issued 
in Alabama, by the defendants, to a citizen and resident of 
Alabama, although it professes to have been delivered as 
well as signed by the president and secretary of the com- 
pany”; and Held, that the receipt, by the agent, of the 
renewal premium paid at Mobile March 2, 1861, made the 
contract, as respects the period to elapse before March 2, 
1862, an Alabama contract to be governed by the statute 
law of Alabama. Held, also, that “it is not to be con- 
ceded that, under the policy in this case, the acceptance of 
a.renewal premium would have been a new insurance.” 


Hamilton, Ex’r, vs. The Mutual Life Ins. Co. 
—§ 150 


§ 157. Frre.—Wotice of Acceptance.—The plaintiff was 
agent for the company, and was to make his returns 
monthly. The secretary of the company, upon his appli- 
cation, sent him a policy upon his own goods, the premi- 
ums on which were to be credited and remitted like the 
others. The plaintiff, on the same day the policy was re- 
ceived, made an entry in his account with the company, 
giving credit for the premium and accepting the policy. 
On the next day, and before the time of making his month- 
ly returns, his goods were burned. Held, that no contract 
can arise from a proposition or offer on one side until it is 
accepted on the other, and that this acceptance must be 
evidenced by some act that binds the party accepting. 
“Express notice of acceptance can only be dispensed with, 
when apparently not contemplated, and some other act of 
acceptance is equally clear and unequivocal.” “The usual 
mode of accepting a proposition made by correspondence, 
is by notice of acceptance; and though it was formerly 
held that it did not ripen into a contract until receipt of 
the notice, yet the doctrine now is that the contract is com- 
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plete when the acceptance is forwarded, without reference 
to the time of its reception.” 

Kentucky M. Ins. Co. vs. Jenks, 5 Ind. 96; Halleck vs. Connecti- 
cut Ins. Co., 21 Dutcher, 280; Taylor vs. Mut. F. Ins. Co., 9 How. 390. 
Held, also, that “ notice is not the only evidence of accep- 
tance. Any appropriate act, which accepts the terms, as 
they were intended to be accepted, so as to bind the accep- 
tor, just as clearly evidences the concurrence of the parties 
—the bringing their minds together—as a formal letter of 
acceptance. The terms, the nature of the offer, or circum- 
stances under which it is made, or relation of the parties, 
may indicate another mode; and if so, its adoption equally 
binds them.” Held, also, that the entry made by the plain- 
tiff giving credit for the premium, “ unequivocally shows 
that he intended to abide by the policy as last received, 
and he thereby became bound by its terms.” 


Lungstrass vs. German Ins. Co.* 
Rep’d Jour’! p. 524. 


PRACTICE. 


§ 158. Fire. — Question for Jury — Description of 
Property.—The building was described in the policy 
as a three or four story brick distillery building and 
machinery, situated entirely detached. The application 
contained the same description, substantially, with the 
addition that the “gable end is frame.” The defense 
in the court below was, a breach of warranty in the 
description, in that the building was not of brick, but 
the third story and a portion of the building one story 
high, and the boiler shed, were of wood; and also fraud in 
not disclosing the entire description of the premises, as 
they really existed. The proof conduced to show that the 
agent of the insured stated, at the time of making the ap- 
plication, that he did not know that the description he gave 
was correct, but that he would send plats that the descrip- 
tion might be made perfect, and that plats were afterwards 





* Decision rendered July —, 1871. To appear in 48 Mo. 
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left with the agent. Instructions were asked by the parties 
presenting the issue whether there was a misrepresentation 
of any material fact, or a breach of warranty. The court 
refused all instructions, and gave an instruction to the 
effect that the plaintiff could not recover. Held, that the 
court erred in withdrawing the case from the jury by 
the instruction given. The facts given in evidence by 
plaintiff if true, made out a prima facie case, and the jury 
ought to have been suffered to pass uponthem. And Held, 
that “if the matter was left open as indicated till the maps 
were delivered or produced, then the material facts, not 
disclosed in the application and policy, as written out, 
were furnished, and the agent of the defendant might have 
returned the premium and withdrawn the policy.” 


Woods, Assignee, vs. The Atlantic Ins. Co.* 
Rep’d Jour’], p. 603. Mo. S. C. 


PREMIUMS. 


§ 159. Lire. — Withdrawal of Agency — War. — The 
defendants, an insurance company created by the State of 
New York, issued a policy through McCoy, their agent in 
Alabama, to Goodman, a resident and citizen of Alabama. 
Afterwards, in 1861, the Company, on account of the war, 
withdrew all its agencies from the State and the assured 
paid no premiums during the war. Held, that, “if the 
defendants were entitled to the punctual payment of the 
premiums, as a condition precedent to their continuing 
liability from year to year, their prevention of such 
payment by the withdrawal of McCoy’s agency and all 
other agencies in Alabama, excused Goodman from making 
the payments punctually and debars the defendants from 
setting up such want of punctuality as a defense in this 
suit.” 

Williams vs. Bank of the United States, 2 Peters 94, 102; Van Buren 
vs. Digges, 11 Howard 461, 479. 

And that, “the defendants must be regarded as having 
prevented Goodman from paying his premium as due in 


* Decision rendered April 22d, 1872. To appear in 49 Mo. 
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Alabama, where he had a right by the contract to pay 
them, and, therefore, as having waived such punctual pay- 
ment; that the policy was not and is not forfeited by 
reason of the non-payment of premiums.” Held, also, 
that “the withdrawal of the agency of McCoy and of the 
other agencies in Alabama, made it unnecessary for Good- 
man to seek out McCoy or some other person, who had 
been an agent of the defendants in Alabama, and tender 
the premiums as due to him even though, as would appear 
from the evidence, McCoy remained in Alabama accessible 
during a part at least of the war.” 


Hamilton, Ex’r, vs. The Mutual Life Ins. Co. 
—§ 150. 


§ 160. Lire.— Waiver of Payment of.—The Company, a 
corporation created by the State of New York, issued a 
policy to the assured, a resident and citizen of Alabama, 
in 1858. The assured was prevented by the war, during its 
continuance, from paying any premiums after the 2d of 
March, 1861. In 1866, before the coming around of any 2d 
of March, after the close of the war, he applied to the 
Company, at New York, requesting them to recognize the 
policy on terms to be arranged. They replied that they 
did not recognize the policy as valid, because it had been 
forfeited by non-payment of premiums, and refused to 
receive the premiums in arrear. Held, that “what thus 
transpired made it unnecessary for Goodman to tender 
the premiums due March 2d, 1866.” 


Hamilton, Ex’r, vs. The Mutual Life Ins. Co. 
—§ 150. 


§ 161. Lire.— Hffect of War on Payment of.—The 
defendants, a corporation created by the State of New 
York, issued, prior to the war, a policy upon the life of 
Goodman, a resident and citizen of Alabama. The defen- 
dants claimed that it was unlawful for them during the 
war to receive any premiums on the policy. Held, that 
“their inability to receive the premiums when due, in 
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1862, 1863, 1864 and 1865, amounted to the same thing as if 
such premiums had been actually tendered and the defen- 
dants had refused to receive them. Such inability to 
receive was a dispensing, by the defendants, with the 
punctual payment of the premiums, and with their payment 
during the continuance of such inability, even if such pay- 
ment be, under the terms of the policy, regarded as a 
condition precedent to the existence of the risk. Such 
inability was a default on the part of the defendants, pre- 
venting Goodman, a citizen and resident of Alabama, from 
paying the premiums to the defendants at New York, and 
therefore dispensing with the payment of them as per- 
formance by Goodman.” 


Hamilton, Ex’r, vs. The Mutual Life Ins. Co. 


REPRESENTATION. 


§ 162. Fire.—WMateriality of—Truthfulness of.—The 
application contained the question “ What is the present 
cash value of the property on which insurance is wanted ?” 
to which the insured replied, “The present cash value of 
the tobacco on hand is $30,000, and will be increased to 
$50,000. The average value on hand say $30,000.” It was 
claimed in the court below that even if the description of 
the property was false it was immaterial and therefore did 
not interfere with the plaintiff’s right to recover. Held, 
that “the doctrine of immateriality does not apply when 
the representation is a part of the contract, and especially 
when it is in reply to a direct question. ‘Where the rep- 
resentation is no part of the contract, it vitiates the policy 
as being a fraud merely; and therefore if it be immaterial 
or be substantially complied with, it will not affect the 
validity of the policy.’ But if the description of the 
property were not a part of the contract, but were a 
mere representation, still it is a great mistake to say 
that it is immaterial.” Held, also, that it was sufficient 
to avoid the policy if the representations “were false, 
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however honestly made, because it was the representation 
of a fact, calculated to mislead, and not an expression 
of opinion or belief.” 

Bobbitt vs. The Liverpool and London and Globe Ins. Co. 


—$ 149. 
RESIDENCE. 


§ 163. Lire.—The assured, in his application, was de- 
scribed as of Mobile, in the State of Alabama, and all the 
premiums were, with the knowledge of the Company, paid 
to its agent at Mobile. Held, that “in the absence of any 
notice to the contrary, the defendants must be held to have 
continued to understand that he continued to reside in 
Mobile.” 

Hamilton, Ex'r, vs. The Mutual Life Ins. Co. 


WAR. 


§ 164. Lirt.—Hffect of, on Payment of Premiums.— 
The defendants, a corporation created by the State of 
New York, issued, prior to the war, through its agent in 
Alabama, a policy to Goodman, a resident and citizen of 
Alabama. The defendants claimed that it was unlawful 
for them, during the war, to receive any premiums on the 
policy. Held, that “the unlawfulness of any receipt by 
the defendants at New York, from Goodman, or any other 
person in Alabama, during the war, of any moneys paid 
as premiums, cannot affect any rights of Goodman in 
respect of having the opportunity of paying such premi- 
ums in Alabama, or be set up by the defendants as a 
ground of forfeiture of the policy in respect of such rights.” 
Held, also, that “the contract was only suspended during 
the war. After the end of the war, the right of Goodman 
to pay the premiums, which he had been prevented from 
paying by the action of the defendants, continued in all 
respects as if the 2d of March, 1862 had not passed.” 

Hamilton, Ex’r, vs. The Mutual Life Ins. Co. 


—§ 10. 





572 Digest of Decisions. [April 


§ 165. Lire.— Hffect of, wpon Contracts..— Held, that 
the principle on which rests the rule that war dissolves 
contracts of insurance made before the war, “does not 
extend to avoiding policies insuring property, which is ex- 
empted by the laws of war from liability to be seized by 
the government of the insurer’s country. While the rule 
would avoid a policy insuring the life of one, who should 
become an actual and active enemy of such govern- 
ment, it thus acquiring the right to destroy his life, it would 
not affect the validity of an insurance on the life of a neu- 
tral, passive, non-combatant enemy, who should remain 
such in fact.” 

Hamilton, Ex’r, vs. The Mutual Life Ins. Co. 


—S§ lv 
§ 166. Lire.—Policy on Non-combatant Enemy.—The 
company, a corporation organized under the laws of New 
York, issued a policy before the war upon the life of Good- 


man, aresident and citizen of Alabama. The evidence shows 
that the assured did not favor secession; that he did not 


bear arms against the United States; that he held no office 
during the war under any government, and that he pur- 
sued the occupations of civil life during the war. Held, 
that “on these facts it cannot be held that any rule of law 
requires that the policy on the life of Goodman should be 
regarded as having been dissolved and abrogated by the 
war.” 


Hamilton, Ex’r, vs. The Mutual Life Ins. Co. 
—$ 15) 


§ 167. Lire.— Hffect of, upon Contracts. — Held, that 
“Where a contract is of such a character that its continued 
existence is not dependent upon any further intercourse 
between the parties, the only effect of the war is to sus- 
pend its operation, and on the return of peace the rights 
of the parties under it may be enforced.” 

Manhattan Life Ins. Co. vs. Warwick, 20 Grattan, 614; Ins. Law 
Jour’l, Vol. 1, 115. 

Hamilton, Ex’r, vs. The Mutual Life Ins. Co. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS, SINCE JANUARY 1, 1871. 


From certified transcripts in our possession. 


UNITED STATES CIRCUIT COURT, 


SOUTHERN DISTRICT OF NEW YORK. 


PETER HAMILTON, Executor of 
DUKE W. GOODMAN, Pif. 


THE MUTUAL LIFE INS. CO. OF 


1 
\ 
| 
vs. \. 
| 
NEW YORK, Deft.* J 


The defendant, a corporation created by the State of New York, issued a policy 
to the assured, a citizen of Alabama, upon his life before the war, through its 
agent in that State. After the commencement of the war, the company 
withdrew its agency from the State, and the plaintiff paid no annual premium 
during war. 


Where a contract is of such a character that its continued existence is not 
dependent upon any further intercourse between the parties, the only effect of 
the war is to suspend its operations, and on the return of peace the right of the 
parties under it may be enforced. 


As regards the obligation of the insurer, the contract was not one at all of 
continuing performance, although it was a continuing contract. 


It is not to be conceded that under the policy in this case the acceptance of a 
renewal premium would have been a new insurance. 


The principle on which rests the rule that war dissolves contracts of insurance 
made before the war, does not extend to policies on property exempted by the 
laws of war from seizure by the government of the insurer’s country. 

While this rule would avoid a policy on the life of one, who should become 
an actual and active enemy of such government, it would not affect the validity 
of an insurance on the life of a neutral, passive, non-combatant enemy. 


The policy on the life of the assured cannot be regarded as having been dissolved 
and abrogated by the war. 


Where the assured was described in the policy as residing at Mobile, and all the 
premiums were paid, with the knowledge of defendants, to their agents at that 
place, in the absence of notice to the contrary, the defendants must be held to 
have continued to understand that he continued to reside at Mobile. 


* Decision rendered December 22d, 1871. 
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The defendants were bound to keep an agent in Alabama to whom the assured 
could pay his annual premium, and the defendants are ——— from setting up 
— payment of such premiums at the times stipulated therefor as a detense 
to this suit. ; 


The State of Alabama had a right to impose such conditions as it chose in 
recognizing the defendants in that State, and their rights under policies to 
be issued there, and to exact such security as it thought proper for the 
performance of the contracts of the defendants under such policies, 


The policy in question was issued in Alabama by the defendants to a citizen and 
resident of Alabama, although it professes to have been delivered, as well as 
signed, by the president and secretary of the Company. 

The receipt by the — of the Company at Mobile, of the premium paid 
March 2d, 1861, made the contract, as respected the oy: to elapse before 
——— 2d, 1862, an Alabama contract to be governed by the statute law of 

abama, 


The agency created before the war would not have been revoked by the war, at 
least so far as the right to receive annual premiums was concerned. 
And payment of the premiuis by the assured to the agent would not have 
violated any law of war, or duty of the assured. 


If the defendants were entitled to the punctual poytons of the premiums as a 

condition precedent to their continuing liability from year to year, their 
prevention of such payment by the withdrawal of their agency from the State 
excused the assured from making the payments punctually, and debars the 


defendants from setting up such want of punctuality as a defense in this suit. 


The unlawfulness of any receipt of premiums by the defendants at New York from 
the assured during the war, cannot affect his rights of having an opportunity to 
pay in Alabama, or be set up by the defendants as a ground of forfeiture of the 
policy. 

The contract was only suspended during the war. After the end of the war the 
right of the assured to pay the premiums, which he had been prevented from 
paying by the action of the defendants continued, 1n all respécts, as if the time 
for making the first payment had not passed. 

The refusal of the Company before March 2d, 1866, to receive the payment of the 
premiums in arrear, made it unnecessary for the assured to tender the premium 
due on that day. 


The withdrawal of the Company’s agencies from Alabama, rendered it unnecessary 
for the assured to seek out a person, who had been an agent, and make a tender 
of the premiums as due to him, even though such person remained in the State. 

The Company must be regarded as having prevented the assured from paying the 
premiums as due in Alubama, where he had a right by the contract to pay them, 
and, therefore, as having waived such punctual payment. 

And the policy was not, and is not, forfeited by reason of the non-payment 
of premiums. 


The inability of the Company to receive the Ppa, when due, amounted to 
the same thing as if such premiums had been actually tendered and the 
Company had refused to receive them. 

Such inability to receive was a dispensing, by the Company, with the 
punctual payment of the premiums and with their. payment during the 
continuance of such inability, even if such payment be, under the terms of 
the policy, regarded as a condition precedent to the existence of the risk. 


Sanrorp & Wooprurr, for Complainant. 
JuLieN T. Davies, for Defendant. 


BLATCHFORD, J. 


The plaintiff is a citizen of Alabama, his testator was, during all 
the period covered by the transactions in this case, a citizen of 
Alabama, residing and domiciled therein, and the defendants are a 
corporation created by the State of New York. 

The detendants, by their proper officers, made a written contract 
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with Duke W. Goodman, the plaintiff’s testator, dated March 24th, 
1858. The contract was what is commonly known as a policy of 
life insurance. It was signed by the officers of the corporation, 
and made in its name, and was not signed by Goodman, but was 
delivered to and accepted by him. The material provisions of the 
policy are these: “This policy of insurance witnesseth, that the 
Mutual Life Insurance Vompany of New York, in consideration of 
the representations made to them in the application for this policy, 
and of the sum of one hundred and seventy-seven dollars and 
fifty cents to them in hand paid by Duke W. Goodman, and of the 
annual premium of one hundred and seventy-seven dollars and 
fifty cents, to be paid on or before the second day of March in 
every year during the continuance of this policy, do assure the 
life of the said Duke W. Goodman, of Mobile, in the county of 
Mobile, State of Alabama, in the amount of five thousand dollars, 
for the term of his natural life.” There is then a stipulation on 
the part of the Company to pay the sum insured, to the assured, 
his executors, alministrators or assigns, in sixty days after due 
notice and proof of interest (if assigned or held as security) and of 
the death of the assured. There is then a declaration that the 
policy is accepted by the assured on certain express conditions, 
that, in case the assured shall, without the consent of the Company 
previously obtained and endorsed on the policy, pass beyond 
certain specified limits, or visit certain specified parts of the United 
States, or be or reside in certain specified places, or do certain 
specified things, or die from certain specified causes, the policy 
shall be null, void and of no effect. Then follows this provision : 
“It is also understood and agreed, by the within assured, to be the 
true intent and meaning hereof, that * * * in case the said 
Duke W. Goodman shall not pay the said annual premium on or 
before the day hereinbefore mentioned for the payment thereof, 
then, and in every such case, the said Company shall not be liable 
for the payment of the sum assured, or any part thereof, and this 
policy shall cease and determine; and it is further agreed by the 
within assured, that, in every case where this policy shall cease, or 
become or be null or void, all previous payments made thereon 
shall be forfeited to the said Company.” At the foot of the policy, 
on its face, were these words, in print: ‘“ Agents of the Company 
are authorized to receive premiums when due, but not to make, 
alter or discharge contracts, or waive forfeitures.” On the back 
of the policy were these words, in print: “ Receipts heretofore 
by the Company of premiums after the day on which they fell due 
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were by the assured and the Company considered acts of grace or 
courtesy, and as forming no precedent in regard to future payments 
of premiums on the policy ; and all future receipts by the Company 
of premiums after due are viewed and understood by the parties 
in interest as acts of courtesy of the Company, and in no case to 
be considered a precedent, or a waiver of the forfeiture of the 
policy, according to the condition expressed therein, if any future 
payment of premiums be omitted on the day it falls due,” 

The defendants had, on the 2d of March, 1849, issued tu the wife 
of the said Duke W. Goodman a policy for $5,000 ‘on the life of 
her husband, subject to the annual premium of $177.50, on an 
application made February 28th, 1849, when Mr. Goodman was 
thirty-seven years of age. The defendants are organized on the 
mutual plan, and made, under their charter, a dividend on the Ist 
of February, 1853, whereby there was added to the policy in favor 
of Mrs. Goodman the sum of $415.37, at that date, as a principal 
sum in which Mr. Goodman’s life was insured, subject to all the 
terms of the policy, in addition to, and in like manner as, the 
$5,000, but without any addition of premium to be paid. On the 
Ist of February, 1858, a like dividend was made, whereby the further 
sum of $567.68 was added to the same policy, as a like principal 
sum. These dividends were sums of money representing excesses 
of premium paid by Mrs. Goodman beyond what was found to be 
necessary to be retained by the Company in respect of its risk on 
the policy, and were applied by the Company, on behalf of Mrs. 
Goodman, to the purchase for her of paid up insurances with the 
Company, on the same life, in the principal sums so added to the 
policy. But, although no increased premium beyond the $177.50 
was payable, in respect of these additions, or in respect of the 
policy by reason of these additions, such premium of $177.50 was 
annually payable in respect of the whole policy, embracing the $5,000 
and the additions, the additions being placed upon the same footing 
with the $5,000, in respect to all the stipulations of the policy, in 
like manner as if they had been part of a sum in which the life 
insured was insured at the inception of the policy, at the annual 
premium of $177.50. These added sums were at the risk of the 
policy, with the $5,000, and recoverable from and payable by the 
Company, at the death of Mr. Goodman, only if the $5,000 was 
recoverable and payable. Under this state of facts the policy in 
favor of Mrs. Goodman was surrendered to the defendants, and 
they accepted the surrender, and in place of it, issued the policy 
of the 24th of March, 1858. It bore the same number as the 
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policy of March 2d, 1849, and appears to have been regarded as a 
continuation of it, with only the change as to the recipient of the 
sum insured, at the death of Duke W. Goodman, for the defendants 
transferred to it, and endorsed upon it, as sums insured by it, the 
said several sums of $415.37 and $567.68, which had been so added 
to the policy of 1849. 

On the 2d of March in each of the years 1859, 1860 and 1861, Mr. 
Goodman paid to Thomas W. McCoy, the agent of the defendants 
at Mobile, the sum of $177.50, as the annual premium mentioned in 
the policy. For the payments of 1859 and 1860 he was furnished, 
on each occasion, with a receipt, signed on behalf of the Company 
by its secretary, dated at the office of the Company in New York, 
and countersigned by McCoy, as agent. The receijt of 1859 
specifies the sum paid as renewing the policy “from the 2d day of 
March, 1859, to the 2d day of March, 1860.” The receipt of 1860 
specifies the sum paid as renewing the policy “from the 2d day of 
March, 1860, to the 2d day of March, 1861.” On the margin of 
each one of the receipts of 1859 and 1860 were these words, in 
print: “N. B. The agreement is mutual, (see application and 
policy) that, unless the premium is paid on or before the day it 
becomes due, the policy is forfeited and void.” For the payment 
of 1861 Mr. Goodman received a receipt, signed by McCoy, as agent 
.of the Company, and dated Mobile, March 2d, 1861, specifying the 
sum paid as the renewal premium on the policy “from date unto 
2d day of March, 1862.” The payment of March 2d, 1861, was 
remitted by McCoy to the defendants at New York, and was 
received by them there by March 26th, 1861. Afterwards, and on 
that day, the defendants, by their president, addressed a letter 
from New York to McCoy at Mobile, in which they said: “On 
full examination of the Alabama law of 24th February, 1860, we 
come to the conclusion that we cannot comply with its provisions, 
and therefore feel obliged to withdraw all our agencies from the 
State. We write to each policy-holder to remit premiums directly 
to us in future. Will you be kind enough to address them for us, 
as we cannot tell where the parties now live. Our assured are not 
covered against actual warfare of any description, whether it be 
by collision with the Northern States or any other power. This 
does not apply to non-combatants.” McCoy was the principal 
agent of the company in Alabama. They had other agents in 
that State. After sending such letter of March 26th, 1861, the 
Company had no agent in Alabama until sometime in the year 
1869. Mr. Goodman died at Mobile, June 6th, 1866. He had not 

—37 
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made any payment of the annual premium on the policy after the 
payment made March 2d, 1861. 

Under these circumstances, the bill in this case is filed, setting 
forth, that on the 2d of March, 1862, and on every 2d of March 
thereafter, during his life-time, Mr. Goodman “was ready and 
willing to pay the several annual premiums, as the same respectively 
became payable,” “but that he did not, on the 2d of March, 1862, 
pay said annual premiums, or any or either of them, because the 
agency of the said McCoy, as the said Goodman was informed and 
believed, had been theretofore revoked, and no one else had been 
substituted as such agent in his place and stead, and because the 
then existing insurrection and rebellion against the Government 
of the United States had interrupted and prevented all lawful 
intercourse, by mail or otherwise, between the city of Mobile, 
where the said Duke W. Goodman resided and then was, and 
the city of New York, where the said company resided and had 
its office and place of business;” that on the 16th of August, 
1861, under the authority of the Act of Congress of July, 13th, 1861, 
the President of the United States, by proclamation, declared 
that the inhabitants of the State of Alabama were in a state of 
insurrection against the United States, that all commercial inter- 
course between the State of Alabama and the inhabitants thereof, 
and the citizens of other States, was and would remain unlawful, 
until such insurrection should have ceased or been suppressed, and 
that all goods, chattels, wares and merchandise coming from the 
said State of Alabama into other parts of the United States, without 
the special license and permission of the President, would be for- 
feited to the United States; that such restrictions and prohibitions 
and liabilities to forfeiture continued until May 22d, 1865, and 
that, until the proclamation of the President, issued on the 2d of 
April, 1866, the inhabitants of the State of Alabama could have 
had no standing in this Court; that, immediately after the removal 
of the prohibition of intercourse, Mr. Goodman applied to the 
company at New York, to receive from him whatever of such annual 
premiums might be found in arrear, together with interest thereon, 
and offered to do whatever he was bound to do for the preservation 
or restitution of his rights under the policy, but the defendants 
refused to entertain such proposal, and denied that Goodman had 
any rights in the premises; that, after such refusal, Goodman died ; 
that the plaintiff, immediately after his appointment as executor, 
caused application to be made to the Company at New York, to 
receive from him whatever of the annual premiums might have 
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been in arrear at the time of the death of Goodman, together with 
interest thereon, and offered to pay the same, or to abate the same 
from the amount of the policy, and to do whatever else he was 
required to do; and gave notice, and offered to make due proof, 
of the death of Goodman, but the Company refused to receive 
said premiums, or to accept such proof, or to pay said policy, or 
the additions thereto, or any part thereof; that the Company 
pretends that the policy was forfeited by the non-payment of 
premium ; that any other compliance than as aforesaid with the 
terms and conditions of the policy was, without any act or default of 
Goodman, suspended and prohibited and rendered impossible; and 
that it is contrary to equity and good conscience that a forfeiture 
of his valuable rights should be worked thereby. The prayer 
of the bill is that the rights of Goodman, and of the plaintiff, as 
his executor, under the policy, may be decreed to be valid and 
subsisting, and not to have been lost by forfeiture or otherwise, 
the plaintiff being ready and willing and offering to pay to the 
Company all such sums of money, together with interest thereon, 
ag may appear to the Court to be justly and equitably due for 
premiums on the policy; that the Company may be enjoined from 
asserting any forfeiture of the policy or of the rights of the 
assured or of the plaintiff, under the same; and that the defendants 
may be decreed to pay to the plaintiff the amount thereby assured, 
with such additions thereto as have accrued and been made or 
credited to Goodman under the same. 

The answer avers, that, if Goodman had been ready and willing 
to pay the annual premiums falling due March 2d, 1862, and 
thereafter, it would have been unlawful for him to have made such 
payments, and equally unlawful for the defendants, after the 16th 
of August, 1861, to have received such payments and continued 
the policy in force ; that no payment has been made on the policy 
to the defendants, since the 2d of March, 1861; that none was 
offered or tendered to be made until after June, 1865; that the 
policy expired and ceased to exist, by its terms, on the 3d of 
March, 1262 ; that, at the time the policy was issued to Goodman, 
Thomas W. McCoy was the agent of the defendants at Mobile, in 
and for the State of Alabama; that the appointment of McCoy as 
such agent, in and for said State, was revoked by the defendants 
in March, 1861; that Goodman had notice thereof; that, since 
that time, the defendants have not had any agent in and for the 
State of Alabama; that the citizens of the State of Alabama, and 
that State, on the 12th of April, 1861, rebelled against, and 
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instituted a civil war against, the government of the United 
States, and organized a government in hostility thereto; that 
thereupon all the citizens and inhabitants of that State, and the 
said Goodman, a citizen and resident thereof, became and were 
from thenceforth alien enemies, and so continued to be up to and 
until the cessation of said hostilities in May, 1865; that the 
restrictions and prohibitions and liabilities to forfeiture declared 
by‘the proclamation uf August 16th, 1861, continued until the 22d 
of May, 1865; that, after the 16th of August, 1861, and before 
the 22d of May, 1865, it was unlawful tor the defendants to insure 
the life of Goodman, or to receive from him, ‘or credit him with, 
any premium on the policy; and that such state of insurrection 
and war, of itself, terminated the policy, and all the rights and 
interests of Goodman or his assigns therein, and also terminated 
his membership of said Company, and all his rights and privileges 
as a member thereof, and all right thereafter to participate in the 
investments, earnings and profits thereof. 

The 3d section of the act incorporating the defendants provides, 
that “all persons who shall hereafter insure with the said 
corporation, and also their heirs, executors, administrators and 
assigns, continuing to be insured in said corporation as hereinafter 
provided, shall thereby become members thereof, during the period 
they shall remain insured by said corporation, and no longer.” 
The 13th section of the same act provides, that “any member of 
the Company, who would be entitled to share in the profits, who 
shall have omitted to pay any premium, or any periodical payment 
due from him to the Company, may be prohibited by the trustees 
from sharing in the profits of the Company, and all such previous 
payments made by him shall go to the benefit of the Company.” 
On the 22d of February, 1848, a resolution was adopted by the 
Board of Trustees of the Company, providing, “that any member 
of the Company who would be entitled to share in the profits, who 
shall have omitted to pay any premium or periodical payment due 
from him to the Company, shall not share in the profits of the 
Company, and all previous payments made by him or her shall 
inure to the benefit of the Company.” 

The principle of law on which the defendants contend that the 
war terminated the existence of the policy, is the familiar one, 
that an executory contract, of continuing performance, made 
before the breaking out of a war, with an alien enemy, if it 
cannot be performed except in the way of commercial intercourse 
with the enemy, is ipso facto dissolved by the declaration of war, 





1872] Hamilton, Hv’r, vs. Mut. Life Ins. Co. 581 


which operates for that purpose with a force equivalent to that of 
an Act of Congress. The William Bagaley, 5 Wallace, 377, 407 ; 
Hanger vs. Abbott, 6 Wallace, 532, 536; Esposito vs. Bowden, 4 
Ellis & Blackburn, 963 and 7 Id., 763; Reid vs. Hoskins, 4 Ellis & 
Blackburn, 979. Assuming that Goodman could not pay the annual 
premiums on the policy without commercial intercourse with the 
defendants at New York, he being a resident citizen of Alabama, 
the argument is, that the policy was executory; that the vital 
principle of the contract is the payment of the annual premium by 
Goodman, and the consequent liability of the Company to pay the 
amount insured, in case of the death of Goodman during the 
period covered by the payment of premium; that the continued 
existence of the policy depended on the punctual payment of the 
premium every year by Goodman ; that, by the express terms of 
the policy, the non-payment of the premium relieved the defendants 
from liability; that, in this respect, the contract was executory, and 
its continued existence absolutely demanded continued intercourse 
and dealings between the parties ; and that the contract is, therefore, 
brought within the very definition of the authorities as an executory 
contract of continuing performance. 

Where a contract is of such a character that its continued 
existence is not dependent upon any further intercourse between 
the parties, the only effect of the war is to suspend its operation, 
and, on the return of peace, the rights of the parties under it may 
be enforced. In the case of Manhattan Life Ins. Uo. vs. Warwick, 
20 Grattan, 614,* in March, 1871, the Court of Appeals of Virginia, 
by a majority of three judges against two, held, that a policy of 
life insurance, in a like situation with the one at the bar, in the 
particulars involved in the question now under consideration, was 
suspended, but not dissolved, during the continuance of the late 
civil war. The view taken by the majority of the court was, that 
the contract was altogether executory on the part of the Company, 
in the sense that they had done nothing yet toward the performance 
of it on their part; that it had, however, been largely executed on 
the part of the assured, creating a right which could be defeated 
only by a default on his part; that this right was a right to the 
insurance not merely for one year, but for the life of the assured ; 
that a new contract every year was not necessary to give the right, 
but only the annual payment of the premium was necessary to 
prevent the divesting of the right; that the principal that war 
dissolved the contract, had not been applied in a single instance to 


*Ins. Law Journal, vol. 1, p. 115. 





582 Report of Decisions. [Aprit 


a contract made before the war and executed by one of the parties 
in part, before the war, and where the execution of the contract 
on his part was to be completed before he was entitled to any 
performance by the other party, or where the dissolution of a 
contract made before the war would work a forfeiture; that such 
an application of the rule would be arbitrary, unreasonable and 
immoral; that, when the contract is made before the war, but 
not executed by either party, and the carrying it into execution 
will involve a violation of the duty of the parties respectively to 
their countries, in the new relations which the war has created, in 
that case, its execution not having been entered upon, and it being 
uncertain how long the war may last and prevent the execution of 
the contract, it may be dissolved, and this not to the prejudice of 
the parties, or either of them, but for their presumed convenience 
and benefit, to be absolved from the obligation of a contract, which, 
in the changed relations of their countries, cannot be carried into 
execution; that, on the other hand, if the contract is partly 
executed, and rights under it have vested, and it cannot be dissolved 
without loss or forfeiture to one of the parties, and it cannot be 
carried into execution consistently with the duty of the parties to 
their countries respectively while the war lasts, in such case, it 
should not be dissolved, but only suspended; and that, if it can be 
carried into execution, notwithstanding the war, without conflicting 
with the obligation of allegiance of either party, it will be neither 
dissolved nor suspended. 

In respect to a policy of life insurance in like situation, the 
Court of Appeals of Kentucky, in the case of New York Life Ins. 
Co. vs. Clopton, 7 Bush, 179, in August, 1870, adopted the view, that 
the policy of the law does not avoid, because of the intervention 
of war, a pre-existing valid contract, which a single act, such as the 
payment of a debt, can perform; that, in such cases, a suspension 
of remedy during the war is the only effect of the war; that both 
principle and policy dissolve a contract, made before the war, for 
continuing performance, such as partnership or affreightment ; that 
the policy of interdicting the payment of a debt is, that it may 
aid the enemy in the prosecution of hostilities; that, consequently, 
suspension of performance until the restoration of peace effectuates 
the whole aim of the law, without dissolving the contract, which 
may be ultimately enforced in perfect consistency with the principle 
of the temporary interdict; that, in that class of cases, it is the 
contract and not the performance that is continuing, and a 
suspension of the remedy, and not a dissolution of the contract, 





1872] Hamilton, Ex’r, vs. Mut. Life Ins. Co. 583 


is all that is necessary, befitting or just; that, in such cases as 
partnership and affreightment, the performance is continuous and 
unremitting until the end of the contract shall have been consum- 
mated; that, therefore, as supervening war between the parties 
disables them from performing any of the incumbent duties, and 
defeats the object of the contract, a dissolution of the contract is the 
natural and legal effect of the war; that the reason for dissolution, 
in these two classes of cases, is inapplicable to contracts which may 
be performed by a single act, or by periodical acts, between which 
there is nothing to perform, and, consequently, no continuity of 
performance ; that, between a single act and such periodical acts 
there is no apparent difference, in reason or principle ; that, therefore, 
the law, which only suspends the remedy in the one case, cannot 
consistently dissolve the contract in th other; that, according to 
this definition, the ordinary contract of insurance does not seem 
to belong to the class of contracts of continuing performance, so 
as to be dissoluble because of an intervening war ; that, in the case 
then before the court, the insurance was an executed entirety for 
the prescribed term, and the only performance which could devolve 
on the insurer was to pay the stipulated amount, in the event of 
loss insured against, fulfilment of which was not a continuing act, 
but a single act of a continuing contract; that the consideration, 
though payable in annual instalments, was also an entirety, and 
full performance was not of the kind technically styled continuing ; 
and that, consequently, the war did not dissolve the contract on any 
such ground as that on which it would have dissolved a contract of 
partnership or affreightment. 

[ have dwelt somewhat at length on the views taken by the 
Virginia and Kentucky Courts in the cases referred to, because 
they are the only cases on the question of the effect of the late 
war in respect to the dissolution or non-dissolution of a contract of 
life-insurance, where it is assumed that the payment of the annual 
premiums required intercourse with the enemy, which have met my 
notice. I have no hesitation in saying, that I concur fully in the 
conclusions of those Courts on the question, and in the views above 
set forth, on which those conclusions are founded. Even if the 
policy be regarded, for the purposes of this question, as containing 
@ contract on the part of the assured to pay the annual premiums, 
though a contract not enforceable by a suit to be brought by the 
insurer, but enforceable only through the pressure of the stipulation 
for forfeiture in case of the non-payment of such premiums at the 
specified times, and even though to pay such premiums requires 
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intercourse with the enemy, yet, the case is one where a suspension 
of performance on the part of the assured will effectuate, as respects 
the belligerent governments, the whole aim of the law, without 
dissolving the contract. As regards the obligation of the insurer, 
the contract was not one at all of continuing performance, although 
it was a continuing contract. All that the insurer had to do under 
it was to pay the sum insured, in case a loss insured against should 
occur, and the annual premiums had been duly paid, and the proper 
proofs of such loss were furnished. 

There would seem to be no principle on which it could be held 
that, in this case, the war dissolved and abrogated this policy, 
which would not require the court to hold equally, that the policy 
would have been abrogated by the war if Goodman had died after 
the 16th of August, 1861, and before the 2d of March, 1862. In 
such case, Goodman having been alive on the 16th of August, 1861, 
the Court would be asked to hold that the rights of the parties 
were to be determined according to their status at the time the 
proclamation of that date was issued, and that, although Goodman 
had punctually paid all previously accruing premiums, and had died 
without making default, yet the contract being one contracting 
for continuing performance by him in paying premiums annually, 
it was abrogated by the war on the 16th of August, 1861, so that 
the insurer was released from liability on it. A decision tu that 
effect would shock every sense of justice. Yet it can make no 
difference that Goodman did not happen to die before the 2d of 
March, 1862. If the principle is to be applied to this policy at all, 
it must be applied as of the 16th of August, 1861. If it is not 
applied as of that date, it cannot be applied as of any other date. 
Its applicability cannot be made to depend on the question whether, 
in fact, Goodman survived after the 16th of August, 1861, until 
after it became necessary for him to do an act of performance 
under the contract. 

There is another suggestion which seems to me of great force. 
In all the cases, so far as I have observed, where the doctrine of 
abrogation has been applied to a contract of continuing perform- 
ance, requiring, for such performance, intercourse with the enemy, 
the question arose on ground taken by the defendant in the suit, 
when sued for the breach of, or to enforce, some stipulation of the 
contract, which could be enforced against him by suit, that he was 
absolved from such stipulation by the dissolution of the contract 
through the operation of a war. The present case is not such a 
one. The defendants cannot, in respect of their obligation under 
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the policy, set up, as a defense against the payment of the sum 
insured, the dissolution of such obligation by the war, any more 
than the maker of a promissory note, given before the war, could 
set up, after the end of the war, that his obligation to pay the 
note was abrogated by the war. In respect of the stipulation in 
regard to the payment of annual premiums, this is not a suit to 
enforce such stipulation or any liability under it, and the party 
who was, by the contract, to make such payments, does not set up, 
as a defense against an obligation to make them, a dissolution of 
the contract by the war. 

It is further insisted, on the part of the defendants, that, if it is 
unlawful to insure the property of an alien enemy, it is a fortiori, 
unlawful to insure the life of an alien enemy ; that such an insurance 
could not lawfully be made during the existence of a war; that the 
acceptance of a renewal premium is virtually a new insurance, the 
obligation of the insurer lasting only for the period for which the 
premium is paid; that it matters not whether the alien enemy 
bears arms in the contest, or is merely an member of the hostile 
community ; that the insurance of the life of an alien enemy gives 
aid and comfort to the enemy; and that, if it were to be held that 
the life of the plaintiff’s testator, and the lives of many others 
similarly situated, continued to be insured after the breaking out 
of the war, under policies made before it broke out, then, if the 
persons insured had died during the war, the amounts or values of 
the policies would have been property capable of being used by the 
enemy of the United States in aid of the war against it, because 
certain to be realized and made available after the termination of 
the war. 

It is not to be conceded that, under the policy in this case, the 
acceptance of a renewal premium would have been a new insurance. 
But an examination of the cases and text books on the subject of 
the dissolution by war of contracts of insurance made before the 
war, shows that the principle on which the rule rests does not 
extend to avoiding policies insuring property which is exempted 
by the laws of war from liability to be seized by the Government 
of the insurer’s country. While the rule would avoid a policy 
insuring the life of one who should become an actual and active 
enemy of such Government, it thus acquiring the right to destroy 
his life, it would not affect the validity of an insurance on the life 
of a neutral, passive, non-combatant enemy, who remained such in 
fact, and over whose life there is no belligerent power, on the part 
of the Government of the insurer. Though, by his domicil, he is 
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a technical enemy, so that his property may be lawfully captured 
as enemy property, yet, as such nominal hostility does not subject 
his life, like his property, to peril, no belligerent right is affected 
by continuing the validity of the insurance. “Consequently, in 
such a case,” as is said in New York Life Ins. Co. vs. Clopton, 
before cited, “neither authority nor principle would avoid the 
policy, any more than if it had insured the life of a child in the 
cradle, or insured property exempt from capture or confiscation.” 
Nor is it perceived how the amount or value of a policy on the life 
of an alien enemy, who dies during the war, can be availed of, to aid 
the war, by the Government of the country of the assured, in any 
way or to any extent in or to which the amount or value of a 
promissory note made before the war, and falling due during the 
war, cannot be availed of, to aid the war, by the Government of 
the country of its holder, while its maker continues to be an alien 
enemy. Yet it was never heard that the obligation to pay a note 
was, under such circumstances, or for such reasons, abrogated by 
a war. 

The bill alleges, that Goodman was not concerned, directly or 
indirectly, in bringing on the insurrection and rebellion mentioned 
in the bill; and that he did not bear arms against the United 
States during the continuance of such insurrection and rebellion, 
nor, in any way, directly or indirectly, aid or abet the enomies of 
the United States. The evidence is that Goodman did not favor 
secession as a measure of redress for alleged wrongs; that he did 
not bear arms against the United States; that he was enrolled 
among the citizens of Mobile for home defense, but was not called 
into service; that he paid the taxes and assessments which were 
levied upon him and his property by the power which ruled the 
State of Alabama; that he contributed to the relief of sick and 
wounded soldiers, and of the families of absent soldiers; that he held 
no office, during the war, under any government; that he was over 
age for field service in the army, or was otherwise exempted from 
such service, and was not conscripted and furnished no substitute 
for the army; and that he pursued the occupations of civil life 
during the war. On these facts, it cannot be held that any rule of 
of law requires that the policy on the life of Goodman should be 
regarded as having been dissolved and abrogated by the war 

I have assumed, in the discussion hitherto, that Goodman could 
not, after the 16th of August, 1861, have paid to the defendants 
the annual premiums which accrued before the 22d of May, 1865, 
without direct intercourse with them. The fact is so. The bill 
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alleges, that Goodman failed to pay such premiums on or after the 
2d of March, 1862, “because the agency of the said McCoy, as the 
said Goodman was informed and believed, had been theretofore 
revoked, and no one else had been substituted as such agent in his 
place and stead.” The answer alleges, that the appointment of 
McCoy as the agent of the defendants at Mobile, in and for the 
State of Alabama, was revoked by the defendants on or about the 
26th of March, 1861, and Goodman had notice thereof, and since 
that time the defendants have not had any agent in and for the 
State of Alabama. The statements of the bill and the evidence 
show that these allegations of the answer are true, and that the 
defendants had no agent in Alabama from March, 1861, up to 
January, 1869. In the absence, therefore, of any agent of the 
defendants in Alabama, it was impossible for Goodman to pay his 
annual premiums without direct intercourse with the defendants 
at New York. 

The defense is also set up, that the policy, by its terms, ceased 
to exist by reason of the non-payment of the annual premium that 
was due and payable on the 2d of March, 1862, and that thereby, 
also, all previous payments made by Goodman became forfeited to 
the defendants. It is replied, on the part of the plaintiff, to this 
defense, that the defendants, by the act of withdrawing all their 
agencies from the State of Alabama, in March, 1861, prevented 
the payment by Goodman of his annual premiums, and thereby 
waived such payments, all of which became due after the 16th 
of August, 1861, the act of the defendants having prevented the 
payments in Alabama, and the effect of the war being to make such 
payments at New York by Goodman unlawful. 

It was a part of the contract entered into by the defendants, or 
of their obligations to Goodman under it, that Goodman should 
have the right to pay his annual premiums to an agent of the 
defendants in Alabama, and if the defendants were bound to 
provide in Alabama, during the continuance of the risks on the 
policy, an agent to receive such premiums, then Goodman was not 
bound to seek any other recipient of such payments than such 
agent, and was not bound, for want of any such agent, to pay the 
premiums directly to the defendants at New York. In the 
application made in February, 1849, for the policy issued to Mrs. 
Goodman in March, 1849, Goodman is described as residing in 
Mobile, Alabama, and as being a wharfinger there. In his 
application of March, 1858, for the policy of 1858, and in that 
policy, he is described as of Mobile, in the State of Alabama. All 
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the premiums that he paid were, with the knowledge of the 
defendants, paid at Mobile, to McCoy, their agent there, and were 
received by the defendants through and from McCoy. Goodman 
resided in Mobile from 1835 up to his death, and died at Mobile. 
In the absence of any notice to the contrary, the defendants must 
be held to have continued to understand that he continued to 
reside in Mobile. His application for the policy of 1858 was made 
through McCoy, at Mobile, the policy was delivered to him through 
the hands of McCoy, at Mobile, and bears McCoy’s signature as 
agent at Mobile, the three payments of premiums in 1859, 1860, 
and 1861, were made through McCoy at Mobile, and the receipts 
therefor bear the signature of McCoy as the defendants’ agont. 
The policy contains on its face the words: “Agents of the 
Company are authorized to receive premiums when due, but not 
to make, alter or discharge contracts or waive forfeitures.” It is 
contended by the defendants that there was no obligation on them 
to keep an agent at Mobile or in Alabama. Considering the 
character of the contract, the circumstances under which it was 
entered into, the fact that Goodman was, with the knowledge of 
the defendants, a resident citizen of Alabama at all times, the fact 
that the contract must be regarded as having been entered into, 
and continued in operation, by the defendants, at least as long as 
they themselves recognized its continuance, that is, until March 2d, 
1862, with reference to, and in subordination on their part to, 
such statute law of the State of Alabama as should be enacted on 
the subject of their keeping agents in that State, and the fact that 
the agency of McCoy, having been continued during the life of the 
policy up to March, 1861, was then withdrawn, it must, I think, be 
held, that the defendants were bound to keep in Alabama an agent 
to whom Goodman could pay his annual premiums, or could at 
least offer or tender payment, such agent to be appointed in 
conformity with such statute law, and that, if the absence of such 
agent was all that prevented the payment of such premiums by 
Goodman, the defendants are estopped from setting up the 
non-payment of such premiums at the times stipulated therefor, 
as a defense to this suit. 

The Alabama statute on the subject of foreign insurance com- 
panies, enacted February 24th, 1860, is in evidence in this case. 
Its provisions are applied, § 1190, to life insurance companies not 
incorporated by the laws of the State of Alabama, whether such 
companies are or are not organized on the mutual plan. It 
provides, § 1180, that no agent of any such company shall take 
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any risk or transact any business of insurance in Alabama, without 
first procuring a certificate of authority from the Comptroller of 
the State; that, before obtaining such certificate, such agent must 
furnish to the Comptroller a sworn statement showing the name 
and locality of the company, the amount of its capital stock, the 
amount of capital stock paid in, and the act incorporating it, and 
an instrument authorizing such agent to acknowledge service of 
process for and in behalf of the company, and consenting that 
service on such agent shall be taken to be service on the company ; 
that no company incorporated by any other State, or any agent of 
it, shall transact any business of insurance, unless the company is 
possessed of at least $100,000 of actual capital invested in stock 
of at least par value, or in bond and mortgage on real estate worth 
double the amount for which the same is mortgaged ; and that, on 
a@ compliance with these provisions, the Comptroller shall issue a 
certificate thereof, with the authority to transact the business of 
insurance, to the agent applying for the same. It also provides, 
§ 1182, that the agent, before taking any risks, or transacting any 
business of insurance, in the State, shall file in the office of the 
Judge of Probate of the county in which he may desire to establish 
an agency for the company, copies of the statement and instrument 
aforesaid. It also provides, § 1183, for the renewal annually of 
these proceedings. It also provides, § 1185, that every agent must 
annually deposit with the assessor of the county in which the 
agency is established, a sworn statement of the gross premiums 
received for insurance by the company at the agency during the 
preceding year. It also provides, § 1186, that such agent, before 
taking any risk or transacting any business of insurance, must 
pay certain local fees annually, so long as the agency is continued. 
It also imposes, § 1188, a penalty of fine and imprisonment for the 
violation of the provisions of the law. It also provides, § 1191, 
that the provisions of the law shall apply when the risk is taken, 
or any insurance business is transacted, in Alabama, by the agent 
of any company, whether the policies are signed by the officers of 
the company in or out of Alabama. 

There can be no doubt that the passage of such a statute as this 
was within the competence of Alabama. That State had a right 
to impose such terms and conditions as it chose, in granting 
its assent to the recognition of the defendants in Alabama, and of 
their rights under policies to be issued in Alabama to citizens and 
residents of Alabama, and to exact, in its discretion, such security 
as it thought proper for the performance of the contracts of the 
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defendants under such policies. It also had a like right to regulate 
the business of agencies of the defendants in Alabama, with 
reference to future payments to become due on existing policies 
issued in Alabama to citizens and residents of Alabama. Paul vs. 
Virginia, 8 Wallace, 168,181. The policy in question was, in fact, 
issued in Alabama, by the defendants, to a citizen and resident of 
Alabama, although it professes to have been delivered as well as 
signed by the president and secretary of the company. The 
receipt by McCoy of the premium paid at Mobile, March 2d, 1861, 
such premium having been received by McCoy as agent, under the 
authority to that effect on the face of the policy, made the contract 
of insurance, as respected the period to elapse before March 2d 
1862, even if, as contended by the defendants, such payment of, 
premium created a new contract of insurance for a year, an 
Alabama contract, to be governed by the statute law of Alabama. 
Such receipt of such premium by McCoy was ratified by the 
defendants. 1 think the proper construction of the policy, as such 
policy stood when the payment to be made March 2d, 1862, became 
due, is, that, inasmuch as Goodman was then living, and the 
obligation of the defendants under the policy was outstanding, 
the defendants were bound to furnish Goodman with an opportunity 
on the 2d of March, 1862, and on every recurrence of the day of 
annual payment, to pay the premium to an agent of theirs in 
Alabama. As such payment to the agent would have been the 
transaction of insurance business in Alabama, the statute of that 
State required that the agency should conform to the statute. 
The defendants were bound to be ready to receive performance of 
the contract by Goodman through an agent in Alabama, such agent 
to be appointed in accordance with the Alabama statute. McCoy’s 
agency in this case existed after that statute was passed. Such 
agency was withdrawn in March, 1861. Having been created 
before the war, it would not have been revoked by the war, at 
least so far as the right to receive payments of annual premiums 
was concerned. Payment of the premiums by Goodman to the 
agent would not have violated any law of war or any duty of 
Goodman’s. Ward vs. Smith, 7 Wallace, 447, 453 ; Conn. vs. Penn., 
1 Peters’ C. C. R., 496, 524, 525; United States vs. Grossmayer, 9 
Wallace, 72, 75. 

The evidence shows pecuniary ability and willingness on the part 
of Goodman to pay the premiums at Mobile, and that the reason 
why he did not pay them there was the absence of any agent 
there of the defendants. I see no legal objection to the evidence 
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on this subject, either as competent, or as sufficient to prove the 
facts. If the defendants were entitled to the punctual payment of 
the premiums, as a condition precedent to their continuing liability 
from year to year, their prevention of such payment, by the with- 
drawal of McCoy’s agency, and of all other agencies in Alabama, 
excused Goodman from making the payments punctually, and 
debars the defendants from setting up such a want of punctuality 
as a defense in this suit. Williams vs. Bank of the United States,. 
2 Peters, 94, 102; Van Buren vs. Digges, 11 Howard, 461, 479. 

There is no force in the objection, that the defendants could not, 
during the war, have received from their agent in Alabama, any 
moneys paid to him there as premiums, or that such moneys would 
have been confiscated in the hands of such agent, if paid to him. 
If the agent had been provided, Goodman could have tendered the 
premium, and the agent could have refused to receive it, because 
he could not remit it, and because it would be confiscated. The 
right of Goodman would thus have been preserved, according to the 
tenor of the contract. The loss, if any, which would have ensued 
to the defendants, was a loss incident to the war, and with which 
Goodman had no concern, and the apprehension or certainty 
of which could not affect his rights. The unlawfulness of any 
receipt by the defendants at New York, from Goodman or any 
other person in Alabama, during the war, of any moneys paid 
as premiums, cannot affect any rights of Goodman in respect of 
having the opportunity of paying such premiums in Alabama, or 
be set up by the defendants as a ground of forfeiture of the policy 
in respect of such rights. 

Under these views the contract was only suspended during the 
war. After the end of the war, the right of Goodman to pay the 
premiums which he had been prevented from paying by the action 
of the defendants, continued, in all respects, as if the 2d of March, 
1862, had not passed. Within a reasonable time after the close of 
the war, that is, in January or February, 1866, and before the 
coming around of any 2d of March after the close of the war, an 
application on behalf of Goodman was made to the defendants at 
New York, requesting them to recognize the policy on terms to be 
arranged. The reply of the defendants was, that they did not 
recognize the policy as valid, because it had been forfeited by the 
non-payment of premiums, and they refused to receive payment 
of the premiums in arrear. What thus transpired made it 
unnecessary for Goodman to tender the premiums due March 2d, 
1866. In December, 1867, after Goodman’s death, an agent of the 
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plaintiff presented to the defendants his claim on the policy, and 
tendered to them proofs of Goodman’s death, and offered to pay 
any premiums that were in arrear. The reply of the defendants 
was, that the policy was forfeited, and they would recognize no 
liability upon it, and would not receive any premiums, or pay any 
loss upon it, but that they would, as a gratuity, pay what was the 
surrender value of the policy on the 2d of March, 1862. 

The withdrawal of the agency of McCoy, and of the other 
agencies in Alabama, made it unnecessary for Goodman to seek 
out McCoy or some other person who had been an agent of the 
defendants in Alabama and tender the premiums, as due, to him, 
even though, as would appear from the evidence, McCoy remained 
in Alabama, accessible, during a part, at least, of the war. 
Especially is this so, in view of the fact that Goodman had notice 
of the revocation of McCoy’s agency. 

On all these considerations, I am of opinion that the defendants 
must be regarded as having prevented Goodman from paying 
his premiums, as due, in Alabama, where he had a right, by the 
contract, to pay them, and therefore, as having waived such 
punctual payment; that the policy was not, and is not, forfeited 
by reason of non-payment of premiums; that it is a valid and 
subsisting policy against the defendants; and that the plaintiff was, 
when he brought this suit, in a position to ask the relief prayed for 
by the bill. 

These views recognize fully all the terms of the policy, and do 
not interpolate in the contract of the parties any provision, by 
way of excuse for non-payment, on the stipulated day, of any 
premium, which is not within the terms of the contract. It is of 
the essence of every contract, that, if one party to it prevents its 
performance by the other party, the former cannot be allowed to 
reap any benefit from the fact of such non-performance. In this 
case, the prevention, by the defendants, of performance by Goodman, 
was equivalent to actual performance by Goodman, or to a waiver, 
by the defendants, of such performance. 

But it is urged by the defendants that Goodman could have paid 
his premiums at New York; that, if he elected to remain in 
Alabama, where he could not or would not make payment of the 
premiums, it was his own fault; and that the existence of the war, 
and the prohibition of commercial intercourse between the State 
of Alabama and the City of New York, furnishes no legal excuse 
for the non-compliance by Goodman with his agreement to pay the 
premium on the designated days. Yet the defendants insist, in 
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their answer, that it was unlawful for them, between August 16th, 
1861, and May 22d, 1865, to receive from Goodman any premium 
on their policy ; and, on the argument, their counsel insisted, that 
if Goodman had, after the 16th of August, 1861, offered to pay the 
premiums as they fell due, it would have been unlawful for the 
defendants to receive such premiums. It was further insisted, 
that, notwithstanding this, the policy terminated because of such 
non-payment, for the reason, that the intervention of the war, as 
an excuse for non-payment, was not provided for by the policy. 
But these arguments are without avail to support the defendants’ 
case. Their inability to receive the premiums, when due, in 1862, 
1863, 1864, and 1865, amount to the same thing as if such premiums 
had been actually tendered, and the vefendants had refused to 
receive them. Such inability to receive was a dispensing, by the 
defendants, with the punctual payment of the premiums, and with 
their payment during the continuance of such inability, even if 
such payment be, under the terms of the policy, regarded as a 
condition precedent to the existence of the risk. Such inability 
was a default on the part of the defendants, preventing Goodman, 
a citizen and resident of Alabama, from paying the premiums 
to the defendants at New York, and, therefore, dispensing with 
the payment of them, as performance by Goodman. The case is 
not one where the excuse set up is merely inability or impossibility 
of performance on the part of him who is to perform. It is one 
where inability on the part of the party to whom performance 
was due, to receive such performance—an inability notorious and 
known to the party owing performance—existed, and is set up by 
the party to whom performance was due, as a ground for forfeiting 
the rights of the other party under the contract, because he did 
not pay what it was impossible and unlawful for his obligee to 
receive. The cases in the books which were cited on the part of 
the defendants, as enforcing strictly the rule that a precedent 
condition on which, by contract, money is to be paid, must be 
absolutely complied with, were cases in which the impediment to 
performance existed solely on the part of him who was to be the 
actor in performance, and were not cases in which the impediment 
existed either solely on the part of him who was to be the recipient 
of performance, or was an impediment affecting both parties jointly, 
and equally in extent. The distinction is a sound one, and it would 
be gross injustice to apply to this case a rule the reason of which 
has no application to it. The defendants, in effect, say to Goodman : 


“Tt was unlawful for us to receive from you your premiums for 
—38 
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1862, 1863, 1864, and 1865, as they became due, it would have been 
idle for you to have tendered them to us, yet, as the contract was 
that you should pay them at specified times, and you did not pay 
or tender them at those times, the contract is forfeited, our liability 
to pay you the $5,988.05 is at an end, and, beside that, the $2,307.50 
paid to us as premiums on the policies of 1849 and 1858, is forfeited 
to us.” Ido not believe a defense of that kind to a policy of life 
insurance situated like the present one was ever allowed by any 
court of justice in any civilized community. I certainly shall not 
be the first judge to set a precedent of the kind. Indeed, it has 
often been held, that the intervention of the law will excuse 
non-performance of a contract, where the operation of the 
intervention was solely on the party who was to perform and not 
at all on the party who was to receive performance. Wolfe vs. 
Howes, 20 New York, 197, 201; Jones vs. Judd, 4 Comstock, 411, 
413; The People vs. Tubbs, 37 New York, 586, 588. 

Tho views I have endeavored to maintain are concisely stated by 
the court in Manhattan Life Ins. Co. vs. Warwick, before cited. In 
speaking of the obligation of the insurer, under the policy, to pay 
the sum insured, the court say: ‘ ‘The Company could not relieve 
itself from this obligation, or subject the other party to a forfeiture, 
by refusing to receive payment of a premium, or by hindering or 
preventing the other party from paying it, or by any disability on 
its part to receive it, and which prevented the payment, which was 
not provided for in the contract.” In the present case, the 
defendants are setting up their own disability to receive payment 
as a ground of forfeiture. In New York Life Ins. Co. vs. Clopton, 
before cited, the court say: “To subject to forfeiture all the 
premiums paid, as well as the five thousand dollars for the loss of 
life, would be harshly and unreasonably penal, for no better cause 
than the inevitable non-precise payment of another installment of 
premium, which the law prevented the appellant from a right to 
receive. None of the parties can be presumed to have contemplated 
such disabling war, or to have intended, by the condition of avoid- 
ance, more than voluntary failure to pay, when there was legal 
ability to receive the premiums.” 

There was, therefore, no forfeiture in this case. Goodman continued 
to be insured in the defendant’s Company until his death, and was a 
member of the Company at the time of his death. He was entitled, 
under the policy, at the time of his death, to all the rights, in respect 
to the sums insured by the policy, and of all proper increase of such 
sums insured, as the result of dividends made to members, up to 





1872] Hamilton, Ea’r, vs. Mut. Life Ins. Co. 595 


the time of his death, which he could have been entitled to if the 
defendants had received and accepted all the annual premiums 
specified in the policy. The resolution of February 22d, 1848, 
cannot be interpreted as applying, or having been intended to apply, 
to a case like the present one. Goodman did not “omit” to pay 
any premium, in the proper sense of that word. His failure to pay 
was wholly inactive and involuntary, and was no default on his 
part, but was, as between him and the defendants, the default of the 
defendants. 

Nor is there any force in the view, that, Goodman being a partner 
with the other persons insured in the defendant’s Company, the 
partnership was dissolved by the war. The relation between him and 
such other persons, assuming that they were domiciled in New York 
during the war, because the Company is a New York corporation, was 
not such a relation of partnership as requires the application to it of 
the rule that a war dissolves a contract of commercial partnership 
between enemies. The views before stated in regard to the effect of 
the war on the policy, as a contract between enemies, apply to it 
equally in its aspect as a policy issued by a Company doing business 
on the mutual plan. The relations of Goodman to the partnership 
and to his partners, and his duty to it and them, as a member, were 
created and are to be measured wholly by the terms of the policy, 
and no different rule can be applied to the policy because it was 
issued by a mutual company, than would have been applied to it if it 
had been issued by a company of which the insured did not, by the 
insurance, become a member. 

I have carefully considered all the views urged by the defendants, 
and am entirely satisfied that the plaintiff is entitled to a decree, 
with costs. There must be a reference to a master to take and state 
an account of the amount due on the policy, with interest, such 
amount to be computed on the basis before stated, and the defendants 
to be allowed credit for the unpaid annual premiums. 
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Insurance contracts are in general subject to the same rules of construction as 
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This was a civil action, tried before His Honor, Judge Watts, at 
July Special Term, 1871, of Granville Superior Court. 

The action was brought upon a policy of insurance issued by the 
defendant at the instance of plaintiff, to and in the name of one 
Newnan, against the loss of certain tobacco, &c., by fire. 

The policy was based upon the application. The application is in 
the usual form, and contains a series of questions propounded to 
Newnan, and his answers thereto ; amongst others, the following : 

Q. What is the present cash value of the property on which insur- 
ance is wanted ? 

A. The present cash value of the tobacco on hand is $30,000, and 
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it will be increased to $50,000. The average vaiue on hand, say 
$30,000. 

There were printed on the back of the policy, not signed, a number 
of statements under the heading, “The conditions and stipulations 
referred to in this policy,” amongst which is this : 

“1. The basis of this contract is the application of the insured, 
and if such application does not truly describe the property, this 
policy shall be null and void.” 

The policy reads thus: 

“This policy of insurance witnesseth, that Dennis P. Newnan, 
having paid to the London and Liverpool and Globe Insurance 
Company, the sum of five hundred dollars, for insurance for loss or 
damage by fire, (subject to the conditions and stipulations endorsed 


hereon, which constitute the basis of this insurance. ) 
* * * * * * * * 


the Company do hereby agree that from until the funds 
and property of said Company shall (subject to the conditions and 
stipulations endorsed hereon, which constitute the basis of this 
insurance) be subject and liable to pay, reinstate or make good 
to the said assured, their heirs, executors or administrators, such 
loss or damage as shall be occasioned by fire to the property above 
mentioned, and hereby insured, not exceeding in each case respect- 
ively the sum or sums hereinbefore severally specified,” &c., &c. 

The answer alleged that the representations of Newnan were in 
several respects false and fraudulent, and insisted that Newnan, 
who was plaintiff’s bailee, had no insurable interest. On the trial it 
appeared that the policy was obtained in the name of Newnan, but 
for plaintiff’s benefit, though plaintiff’s name does not appear in the 
policy, and that Newnan had assigned this policy to plaintiff. There 
was also evidence tending to show that the representations contained 
in the application as to the value of the tobacco were false and also 
fraudulent. The defendant insisted that the application and the 
endorsed memoranda, headed “ Creditors &c.” formed a part of the 
contract of insurance and warranty, and if false the plaintiff could 
not recover, and applying that principle to the evidence, that if the 
jury believed from the evidence that the cash value of the tobacco in the 
plaintiff’s factory af the time of making the application was greatly 
less than thirty thousand dollars, the plaintiff would not be entitled 
to recover. 

His Honor declined these instructions and charged the jury : 

“That if they believed from the evidence that the plaintiff had 
twenty thousand dollars worth of tobacco in the factory at the time 
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of the fire, and he sustained loss to that amount by reason of the 
fire, that he is entitled to recover twenty thousand dollars. 

That the application was a representation and forms no part of the 
contract, 

That the application was not embodied in the policy and is no part 
of the same. 

That the only question for the jury to consider is the amount of 
the tobacco in the factory at the time of the burning. 

That Newnan did have an insurable interest. 

That the statements in the application were merely representations, 
and unless they were fraudulent and false they would not bar the 
plaintiff’s right of recovery.” 

Many other interesting questions are presented by the voluminous 
transcript, but as the decision is based upon the two points developed 
by this report, it is deemed best not to anticipate, as from all appear- 
ances our case will again appear in this court in a new garb. 

There was a verdict and judgment for the plaintiff for $20,000, and 
the defendant appealed. 


READE, J. 


The plaintiff made a written application to the defendant to insure 
his property, in which application he undertook to describe the 
property, its character, quantity, value and situation. In consequence 
of that application and the payment of $500, the defendant agreed 
to insure the property for twelve months against fire, or to pay 
$20,000 if the property should be burned, if the loss should be so 
much, or else as much as the loss should be, and gave the plaintiff a 
policy to that effect. 

The application was a printed form furnished by the defendant with 
questions to be answered, and with blanks for the answers, and the. 
blanks were filled up in writing by the plaintiff and signed by him, 
There was a printed heading to the application, setting forth that, 
“the estimated value of personal property, and of each building 
to be insured, and the sum to be insured on each must be stated 
separately. When personal property is situated in two or more 
buildings, the value and amount to be insured in each must be stated 
separately, three-fourths only of the value to be insured, etc.” 

The application described the property insured as, ‘‘raw and 
manufactured tobacco in a two-story framed building, &c.” And in 
answer to question 8, of the form, ‘“‘ what is the present cash value 
of the property on which insurance is wanted?’ the response is, “ the 
present cash value of the tobacco on hand is $30,000, and it will be 
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increased to $50,000, the average value on hand say $30,000.” And 
the application concludes in print as follows: ‘ And the said appli- 
cant hereby covenants and agrees to and with said company that the 
foregoing is a just, full and true exposition of all the circumstances 
with regard to the condition, situation, value and risk of the property 
to be insured, so far as the same are known to the applicant and are 
material to the risk.” 

Upon that application the defendant issued to the plaintiff a $20,000 
policy, in which it is expressed to be ‘‘ subject to the conditions and 
stipulations endorsed on the back of the policy, with constitute the 
basis of this insurance.” 

One of the aforesaid conditions and stipulations on the back of the 
policy is as follows: 

“1. That the basis of this contract is the application of the 
insured, and if such application does not truly describe the property, 

this policy shall be null and void.” 

The first question for our consideration is, what is the nature and 
effect of that application? Is it a part of the contract, and in the 
nature of a warranty or condition precedent that the property was as 
described, or is it a representation preliminary to and outside of the 
contract ? 

It may be premised that insurance contracts are in general, subject to 
the same rules of construction as other contracts. And it is a familiar 
rule that where there are several separate writings all about the same 
matter, between the same parties, referring to each other, and all nec- 
essary to complete the whole, they are all to be read together as if they 
were all one. Apply that rule to the case before us. The application 
asks for the policy, and describes the property, and covenants for the 
verity of the description. The policy is issued as asked for in the 
application, and refers to another writing on the back of the policy 
for the ‘“‘ conditions and stipulations subject to which it is issued.” 
And that writing refers back to the application, upon the verity of 
which the policy is to be valid or null and void. ‘Take away either of 
these writings, and the contract would be incomplete, and the rights 
of the parties could not be declared. Read them together, and the 
contract amounts to this: 

The plaintiff proposed to the defendant to insure him $20,000 on 
property, the “ present cash value of which was $30,000,” and to con- 
tinue on an average about that value for twelve months, and that the 
property was at that time, and would continue to be in a certain two- 
story frame building which was described. And the defendant agreed 
that if the plaintiff would give him $500, he would make the insurance, 
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and would pay him $20,000 in case of fire, if he should lose so much, 
or such less sum as the loss might be: with the understanding that 
the property was as described, and should continue so to be, else he 
was to pay nothing at all. 

This view of the case will be found to be abundantly supported by 
Parsons on Contracts, Parsons on Marine Insurance, and Archbold’s 
Nisi Prius, title Insurance, and by the adjudged cases cited by them. 
It is sufficient to quote the following from Archbold : 

‘** Modern policies of insurance usually contain a number of condi- 
tions, stipulations, warranties, &c., either in the body of the instrument 
or endorsed upon it. Frequently the policy refers to certain printed 
proposals of the company as containing the terms of the contract ; 
and in such cases such printed proposals must be deemed a part of 
the policy, even although they be without stamp, or seal, or signa- 
ture,” 

The application being, therefore, a part of the contract, an import- 
ant enquiry was, whether the property was correctly described in the 
application. And the first question is, upon whom was the burden of 
proof? The burden of proof is upon the plaintiff. It would be 
otherwise if the application were not a part of the contract, but was 
a mere representation. 

Being a part of the contract it was necessary for the plaintiff to 
set it out in his complaint; and it being in the nature of a warranty 
or condition precedent, it was necessary that the plaintiff should 
prove it. Archbold says: ‘“ Where conditions are endorsed upon 
the policy or contained in certain proposals referred to in the policy, 
they must be set out in the declaration, and there must be an aver- 
ment showing that the plaintiff has observed them. And where a 
compliance with them is in the nature of a condition precedent to the 
plaintiff’s right to recover, a strict compliance must be observed.” 
And again: ‘If an averment of compliance with any of the con- 
ditions endorsed on the policy, or contained in any of the proposals 
of the company referred to in the policy, be traversed, then, if the 
traverse be in the negative, the policy must prove the averment ; but 
if the averment be in the negative and the traverse be in the affirma- 
tive, the defendant must prove his traverse. And if any of these be 
a condition precedent to the plaintiff’s right to recover, the compli- 
ance with it must be strictly averred and as strictly proved.” 

The complaint in this case, Art. VI, does aver that the plaintiff had 
“fulfilled all the conditions of the insurance,” but it does not 
set out the conditions embraced in the application, under the idea, 
we suppose, that they were not a part of the contract. This defect 
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may be remedied by an amendment at the discretion of the judge 
below, when' the case goes back, if the plaintiff chooses to move. 
The defendant’s traverse is also general. But considering the com- 
plaint to contain all the necessary averments, and the defendant’s 
traverse to be in the negative—which is the most favorable view for 
the plaintiff, because as we have seen it is necessary that the com- 
plaint should contain them—then the burden of proof is upon the 
plaintiff; and he must show that the cash value of the property at 
the time of the application, or at least at the time the policy issued 
was $30,000, and that it continued to be about that up to and at the 
time of the fire. 

It was much insisted on, in the argument here, that even if the 
description of the property was false, yet it was immaterial, and 
therefore did not interfere with the plaintiff’s right to recover. But 
the doctrine of immateriality does not apply when the representation 
is a part of the contract, and especially when it is in reply to a direct 
question. ‘“ Where the representation is no part of the contract, it 
vitiates the policy as being a fraud merely; and therefore if it be 
immaterial or be substantially complied with, it will not affect the 
validity of the policy.” But if the description of the property were 
not a part of the contract, but were a mere represeatation, still it is a 
great mistake to say that it is immaterial. It was said to be imma- 
terial because the policy compels the defendant, not to pay $20,000, 
but only so much as should be lost by the fire, and therefore the less 
property on hand to be burned, the less risk for the defendant and 
the better for him. If that were so it would be difficult to account 
for the provision in the policy that the defendant would not insure for 
more than three-fourths the value of the property on hand. The 
reason for this limitation is, plainly, to make it to the interest of the 
plaintiff to take care of the property, and to prevent the dangerous 
temptation to destroy it for gain. No one can suppose that the 
defendant would have insured the plaintiff $20,000 if he had supposed 
that the property was only worth $20,000, or probably not half so 
much. 

From what we have said, it will appear what were the errors on 
the trial below, without noticing the defendant’s many exceptions, 
seriatim. His Honor informed the jury that the application was not 
a part of the contract; that it was a mere representation, and that 
the only enquiry for them was the value of the tobacco burned. And 
he very emphatically excluded everything else from their considera- 
tion. All this was error. 
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It is said, however, that a subsequent part of the charge cures 
these errors. His Honor closed his charge by saying, “The state- 
ments in the application were mere representations, and unless they 
were fraudulent and false, they would not bar the plaintiff’s right to 
recover.” If this were so in theory, still it would be dangerous to 
allow a verdict to stand where there is so much probability that the 
jury were misled. After he had emphatically told them that the 
only enquiry was, how much tobacco was burned, what did they care 
for “mere representations,” which were “no part of the contract.” 
But it was not right in theory. Let it be supposed that the state- 
ment of the value of the tobacco was a mere representation—a rep- 
resentation of a fact—and that representation was false, but not 
fraudulent, and misled the defendant in a material matter; the plain- 
tiff could not recover. A representation as an opinion, must be not 
only false but fraudulent; but not so with the representation of a 
fact as distinguished from an opinion. The principle is very well 
stated by Archbold: 

“ As the underwriter calculates his risk by what is told to him by 
the insured at the time of effecting the insurance, the law exacts from 
the assured, not only that he state all he knows material to the risk, 
but that what he states shall be perfectly true—insurance being a 
contract in which the utmost good faith is required to be observed on 
the part of the assured, and if upon effecting an insurance, any rep- 
resentation is made to the underwriter, which is material, and if 
true, would lessen the risk, if such representation turn out to be 
false, it will have the effect of vitiating the policy. And it matters 
little to him whether the party making the representation knows it at 
the time to be false, or does not know whether it is false or true, or 
believes it to be true from the representations of others,” &c. So 
that His Honor erred in telling the jury, that the representations 
must be “false and fraudulent.” It was sufficient to avoid the policy 
if they were false, however honestly made; because it was the repre- 
sentation of a fact caleulated to mislead, and not an expression of 
opinion or belief. 

When the case is tried again, the application, the policy and the 
conditions and stipulations must all be considered as one instrument, 
as containing the contract. And the plaintiff must aver and prove 
compliance with all his part of the contract. 

If the plaintiff recover, he is entitled to the value of the property 
burned, which was embraced in the policy, not exceeding $20,000. 
The value of the tobacco, was what it was worth then and there— 





1872] Woods vs. The Atlantic Mut. Ins. Co. 603 


what it would have sold for then and there, or what it would have 
netted the plaintiff in the usual markets, after paying stamp duty 
and all other usual and necessary expenses. 

We do not sustain the defendant’s exception that the plaintiff had 
no insurable interest. 

There is error. Venire de novo. 


SUPREME COURT OF MISSOURI, 


MARCH TERM, 1872. 


Appeal from St. Louis Circuit Court. 


ROBERT K. WOODS, Assignee of 
EDWARD P. TESSON, App’t., 
Us. 
THE ATLANTIC MUTUAL INS. CO., Resp’t.* 


Where the defense was a breach of warranty in the description of the building, 
and fraud in not disclosing the entire description of the premises, as they 
really existed, and there was evidence tending to show that the agent of the 
plaintiff, at the time of making the application, stated that he did not know 
that the description he gave was correct, but that he would send plats, which 
plats were afterwards sent, the court erred in refusing instructions, presenting 
the issue, and giving an instruction to the effect that the plaintiff could not 
recover. 

Whether such maps were to be delivered, and were, in fact, delivered, or shown 
to the agent of the defendants, were questions of fact to be determined by a 

« jury. 

If the matter was left open as indicated, till the maps were delivered or produced, 
then the material facts, not disclosed in the application and policy as written 
out, were furnished, and the agent of the defendant might have returned the 
premium and withdrawn the policy. 


If a plaintiff makes out a case, upon which he can go to the jury, the court has no 
right, after the evidence is in to assume it to be true, and require the jury to 
find for the defendant, or, what is the same thing, to declare that, upon the 
whole case, the plaintiff is not entitled to recover. 


The facts given in evidence by the plaintiff if true, made out a prima facie case, 
and the jury ought to have been suffered to pass upon them. 


GLover & Farisn, for Appellant. 
Knox & Hitt, for Respondent. 
ADAMs, J. 


This was an action on a policy of insurance issued by the defendant 
* Decision rendered April 22d, 1872. 
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to Edward P. Tesson, who originally brought the suit and becoming 
bankrupt it was afterwards prosecuted in the name of the plaintiff as 
assignee in bankruptcy. It was an insurance against loss by fire on 
a distillery building and machinery. The description of the building 
embodied in the policy was, “his three or four story brick distillery 
building, and machinery in the same, not running, no fire in or about, 
situated entirely detached on the bank of the Mackinaw River, in the 
town of Torneyville, Woodford county, Illinois, valued at thirty-two 
thousand dollars.” 

The description in the application for insurance was substantially 
the same with this addition: “gable end is frame.” 

The defense was that the policy was avoided by breach of warranty 
in this, that by the application and policy Tesson warranted that the 
premises insured were built of the materials stated in the policy and 
application, and that they were situated entirely detached, when in 
truth the warranty was false in this that the distillery building was 
not built of brick, but that the third story was built entirely of wood, 
and a portion of the distillery building one story high, sixty feet long 
and thirty feet wide was built entirely of wood, and that the boilers for 
the distillery were under a shed roof outside the wall of the distillery, 
and as a further defense the same matter was set up as a fraudulent 
concealment and misrepresentation by the insured in not disclosing 
the entire description of the premises as they really existed. 

The proof conduced to show that Tesson owned but one distillery, 
and that was the one in question; that at the time the insurance was 
effected, Tesson, who was in the vicinity of the premises, acquired 
the distillery by foreclosure of mortgage, and immediately telegraphed 
to his agent in St. Louis to insure it; that the agent went to the 
office of defendant and made known his business, and the agent of 
defendant drew up the application, which the agent of Tesson signed ; 
that Tesson’s agent stated at the time that he did not know that this 
description was correct, but that he had plats of it at his office and 
would go and fetch them, and if the description was inaccurate that 
it might be made perfect; that he did bring the plats and left them 
with defendant’s agent ; these plats were put in evidence, and one of 
the plats had written underneath, ‘the first and second stories are 
of brick,” and the evidence conduced to show that the distillery as a 
whole stood detached from any other building of adjoining proprietors ; 
that the main part of the building was three stories high, two stories 
of brick and the third story of wood; that there were boilers set in 
brick outside of the buildings covered with a shed roof on posts and 
supported against the wall, with an engine in the cellar; and that 





1872] Woods, vs. The Atlantic Mut. Ins. Co. 605 


there was a wooden addition to the main building one story high and 
some sixty feet long and thirty feet wide, used in connection with the 
distillery and as part of it. 

The defendant introduced several insurance agents, who testified to 
the effect that in their opinion [that] the risk or hazard on the build- 
ing as proven to be, would be greater than on such as described in 
the application and policy. Some of them also testified that the rate 
of premiums as charged in the policy was ample and sufficient for 
insurance on the buildings as they really existed or were shown to 
have been. 

After the close of the case the parties asked instructions, presenting 
the issue whether this distillery building was the identical subject 
insured in the policy, or whether there was a misrepresentation of 
any material fact or a breach of the warranty, created by embodying 
the representations made in the policy. 

But the court refused all instructions asked, and gave an instruction 
to the effect that the plaintiff could not recover. 

This case was before this court formerly, and is reported in 40 Mo. 
Rep. 36. 1t was then in the shape of a bill in equity to reform the 
policy, on the alleged ground that there was a mistake made in 
describing the premises, but the proof in the opinion of the court 
failed to establish such mistake. Judge Holmes in delivering the 
opinion of the court, said: ‘‘ the rule is, in cases of express warranty, 
it is wholly immaterial whether matters warranted were material to 
the risk or not, but here the question is rather as to what was 
warranted. This depends partly upon the true interpretation and 
proper construction of the policy, and in part upon the question of 
fact whether the buildings were, in fact, in every material respect, the 
same as they were described in the policy, and whether the actual 
warranty has been complied with or not. It becomes essentially a 
question whether the facts not literally embodied in the description 
in the policy, and so not disclosed, were material to the risk; and 
there can be no doubt that this is 4 question of fact for a jury.” 
The judgment was reversed and the cause sent back so that the 
plaintiff might proceed at law upon an amended petition if he chose 
to do so. As the record now stands before this court the ruling 
above quoted seems to me to be more favorable to the defendant than 
the facts of this case justify. 

It seems that neither of the agents, at the time the application 
was made, had any definite knowledge of the exact description of 
the building or of the materials of which it was composed, and the 
evidence also conduced to show that as part of such description, maps 
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were afterwards to be produced by the agent of Tesson, and that 
such maps were in fact furnished. That underneath one of the maps 
was written “the first and second stories are of brick.” Now the 
natural impression would be that the rest of the building above the 
ground was of wood. This evidence also conduced to show that the 
whole matter was as it were in fieri, or left open for the delivery of 
the maps. Whether such maps were to be delivered, and were in 
fact delivered or shown to the agent of the defendants, were questions 
of fact, to be determined by a jury. If the matter was left open, as 
indicated, till the maps were delivered or produced, then the material 
facts not disclosed in the application and policy as written out were 
furnished, and the agent of the defendant might have returned the 
premium and withdrawn the policy. But no such offer appears in 
the evidence. 

I am clearly of the opinion that the court erred in withdrawing the 
case from the jury, by the instruction given on its own motion. It 
was in the nature of a demurrer to the evidence produced on all the 
facts detailed in evidence before the jury, on both sides. If a plaintiff 
makes out a case upon which he can go to the jury, the court has no 
right, after the evidence is in, to assume it to be true, and require the 
jury to find for the defendant, or, which is the same thing, to declare 
that upon the whole case, the plaintiff is not entitled to recover. 
Assuming, however, that the Court’s instruction was based alone 
upon the plaintiff’s case, it was not proper thus to take the case from 
the jury. The facts given in evidence hy the plaintiff, if true, it 
seems to me made out a prima facie case, and the jury ought to have 
been suffered to pass upon them. 

Judgment reversed, and cause remanded. 

The other judges concur. 
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SUPREME COURT OF THE UNITED STATES, 


DECEMBER TERM, 1871. 
¢ 


In Error to the Circuit Court of the United States for the District 
of lowa. 


THE UNION MUTUAL LIFE INS. CO. OF MAINE, } 
PU ff in Error, 
vs. 
HENRY WILKINSON.* 


The assured, in a life policy, in reply to the question, had she ever had a serious 
personal injury, answered no. She had, ten years before, fallen from a tree. 
‘The criteria of a serious personal injury considered. 


This is not to be determined exclusively by the impressions of the matter at the 
time, but its more or less prominent influence on the health, strength, and 
longevity of the party is to be taken into account, and the jury are to decide, 
from these and the nature of the injury, whether it was so serious as to make its 
non-disclosure avoid the policy. 

Insurance companies, who do business by agencies at a distance from their principal 
place of business are responsible for the acts of the agent within the general 
scope of the business intrusted to his care, and no limitations of his authority 
will be binding on parties with whom he deals, which are not brought to their 
knowledge. 


Hence, when these agents, in soliciting insurance, undertake to prepare the 
application of the insured, or make any representations to the insured as to the 
character or effect of the statements of the application, they will be regarded, 
in doing so, as the agents of the insurance companies, and not of the insured. 

This principle is rendered necessary by the manner in which these agents are sent 
over the country by such companies, and stimulated by them to exertions in 
effecting insurance, which often lead to a disregard of the true principles of 
insurance as well as fair dealing. 

In such cases the insurers cannot protect themselves under instructions to their 
agents, that they are only agents for the purpose of receiving and transmitting 
the application and the premium. 

Therefore, where the agent had inserted in the application for life insurance a 
representation of the age of the mother of the assured, at the time of her death, 
which was untrue, but which the agent himself obtained from a third person, 
and inserted without the assent of the assured, it was the act of the company, 
and not of the assured, and did not invalidate the policy, 

To permit verval testimony to show how this was done by the agent does not 
eontradict th: written contract, though the application was signed by the party. 
It proceeds on the ground that it was not his statement, and that the insurance 
company, by the acts of their agent inthe matter, are estopped to set up that it 
is the representation of the assured.f 


McCrary, Mitter & McCrary, and 


Joun H. Craia & W. J. Cockran, for Plaintiff. 
GILLMORE & ANDERSON, and Gro. G. Wriaut, for Defendant. 


* Decision rencered April —, 1872 é + Syllabus furnished by Clerk. 
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Mr. Justice MILLER delivered the opinion of the court. 


This was an action on a policy of insurance, obtained by defend- 
ant in error on the life of his wife from the corporation, which is 
here as plaintiff. 

The making of the policy and the death of the wife being ad- 
mitted, the defendant below assumed the burden of a defense, 
which rested on the falsehood of certain answers to questions found 
in the application of plaintiff. 

By the terms of the policy it became void if any of these repre- 
sentations proved to be untrue. The plea of defendant sets up 
some ten or twelve of these responses as false, but the questions 
presented here relate to but two of these. 

In answer to interrogatory No. 9, “Has the party ever had any 
serious illness, local disease, or personal injury; if so, of what na- 
ture, and at what age?” The parties answered “ No.” 

In regard to this, defendant asserted that in the year 1862, some 
five or six years before the application was made, and when the 
wife was about fourteen years old, she had been seriously injured 
by a fall from a tree. 

Under a rule of practice in the State courts of Iowa, adopted by 
the Circuit Court of that district, the judge required the jury to 
respond to the following interrogatory : 

“Did Malinda Jane Wilkinson, (the wife,) in the year 1862, 
receive a serious personal injury by falling from a tree ?” to which 
they answered, ‘‘ Yes; injured, not seriously.” 

As the defendant concedes that, to defeat the action, the injury 
must have been serious, the response of the jury would seem to be 
conclusive. But the counsel for defendant argue that the jury were 
misled in making this response by the instruction of the court on 
that subject, and by the further question, which it propounded 
to them in regard to the same matter. This other question is thus 
stated in the record: ‘ Were the effects of such fall temporary, 
and had these effects wholly passed away without influencing or 
affecting her subsequent health, or length of life, prior to the time 
when the application for insurance in this case was taken?” To 
this the jury answered, Yes. 

And on this branch of the case the court said to the jury that, 
if the effects of the fall wore temporary, and had entirely passed 
away before the application was taken, and if it did not affect her 
health or shorten her life, then the non-disclosure of the fall is no 
defense to the action. On the other hand, if the effects of the fall 
were not temporary, and remained when the application was taken, 
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or if the fall affected the general health or was so serious that it 
might affect the health or shorten life, then the non-disclosure would 
defeat recovery, although the failure to mention the fall was not 
intentional or fraudulent. 

It is insisted by counsel for defendant that if the injury was 
considered serious at the time, it is one which must be mentioned 
in reply to the interrogatory, and that whether any further inquiry 
is expedient on the subject of its permanent influence on the health, 
is for the insurer to determine before making insurance. But 
there are grave and obvious difficulties in this construction. The 
accidents resulting in personal injuries, which at the moment are 
considered by the parties serious, are so very numerous that it 
would be almost impossible for a person engaged in active life to 
recall them at the age of forty or fifty years; and if the failure to 
mention all such injuries must invalidate the policy, very few would 
be sustained where thorough inquiry is made into the history of 
the party, whose life is the subject of insurance. There is, besides, 
the question of what is to be considered a serious injury at the 
time. If the party gets over it completely, without leaving any ill 
consequence, in a few days, it is clear that the serious aspect of the 
case was a mistake. Is it necessary to state the injury and explain 
the mistake to meet the requirements of the policy ? 

On the other hand, when the question arises, as in this case, on 
a trial, the jury, and not the insurer, must decide whether the 
injury was serious or not. In deciding this, are they to reject the 
evidence of the ultimate effect of the injury on the party’s health, 
longevity, strength, and other similar considerations? This would 
be to leave out of view the essential purpose of the inquiry, and 
the very matters which would throw most light on the nature of 
the injury, with reference to its influence on the insurable character 
of the life proposed. 

Looking, then, to the purpose for which the information is sought 
by the question, and to the difficulty of answering whether an 
injury was serious, in any other manner than by reference to its 
permanent or temporary influence on the health, strength, and 
longevity of the party, we are of opinion that the court did 
not err in the criterion by which it directed the jury to decide the 
interrogatory propounded to them,—Wilkinson vs. Connecticut 
Mut. Life Ins. Co., 30 Iowa Reports. 

The other answer, which defendant alleges to have been false, is 
made to an inquiry as to the age of the mother at the time of her 
death, and the disease of which she died. 

—39 
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The application shows that it was answered that she died at forty, 
of a fever. Evidence was given by defendant tending to prove 
that she died much younger of consumption. In avoidance of this, 
plaintiff was permitted to prove that the agent of the insurance 
company, who took down the answers of the applicant and his 
wife to all the interrogatories, was told by both of them that they 
knew pothing about the cause of the mother’s death or her age at 
the time ; that the wife was too young to know or remember any- 
thing about it, and the husband had never known her. But that 
there was present at [the] time the agent was taking the application, 
an old woman, who said she had knowledge on that subject, and that 
the agent questioned her for himself, and from what she told him 
he filled in the answer which is now alleged to be untrue, without 
its truth being affirmed or assented to by plaintiff or the wife. The 
jury find-all this in their special verdict, and also find that the 
mother died at the age of twenty-three years, and did not die of 
consumption. The husband and wife had all been slaves, and it is 
found that the applicant did not know, when the application was 
signed, how the answer to this question had been filled in. 

And on this subject the court instructed the jury that if the 
applicant did not know at what age her mother died, and did not 
state it, and declined to state it, and that her age was inserted by 
the agent upon statements made to him by others in answer to 
inquiries he made of them, and upon the strength of his own 
judgment, based upon data thus obtained, it was no defense to the 
action to show that the agent was mistaken, and that the mother 
died at the age of twenty-three years. 

To the introduction of the oral testimony regarding the action 
of the agent, and to the instructions of the court on that subject 
the defendant excepted; and assigns the ruling of the court as 
error on the ground that it permitted the written contract to be 
contradicted and varied by parol testimony. 

The great value of the rule of evidence here invoked cannot be 
easily overestimated. As a means of protecting those who are 
honest, accurate, and prudent in making their contracts, against 
fraud and false swearing, against carelessness and inaccuracy, by 
furnishing evidence of what was intended by the parties, which 
can always be produced without fear of change or liability to 
misconstruction, the rule merits the eulogies it has received. But 
experience has shown that in reference to these very matters the 
rule is not perfect. The written instrument does not always 
represent the intention of both parties, and sometimes it fails to do 
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so as to either; and where this has been the result of accident, or 
mistake, or fraud, the principle has been long recognized that 
under proper circumstances, and in an appropriate proceeding, the 
instrument may be set aside or reformed, as best suits the purposes 
of justice. 

This rule of evidence adopted by the courts as a protection 
against fraud and false swearing, would, as was said in regard to 
the analogous rule known as the statute of frauds, become the 
instrument of the very fraud it was intended to prevent, if there 
did not exist some authority to correct the universality of its 
application. It is upon this principle that courts of equity proceed 
in giving the relief just indicated; and though the courts, in 4 
common law action, may be more circumscribed in the freedom 
with which they inquire into the origin of written agreements, such 
an inquiry is not always forbidden by the mere fact that the party’s 
name has been signed to the writing offered in evidence against 
him. 

In the case before us a paper is offered in evidence against the 
plaintiff, containing a representation concerning a matter material 
to the contract on which the suit is brought, and it is not denied 
that he signed the instrument, and that the rmpresentation is 
untrue. But the parol testimony makes it clear beyond a question, 
that this party did not intend to make that representation when 
he signed the paper, and did not know he was doing so, and, in 
fact, had refused to make any statement on that subject. If the 
writing containing this representation had been prepared and 
signed by the plaintiff, in his application for a policy of insurance 
on the life of his wife, and if the representation complained of had 
been inserted by himself, or by some one who was his agent alone 
in the matter, and forwarded to the principal office of the defendant 
corporation, and acted upon as true, by the officers of the company 
it is easy to see that justice would authorize them to hold him to 
the truth of the statement, and that as they had no part in the 
mistake which he made, or in the making of the instrument which 
did not truly represent what he intended, he should not, after the 
event, be permitted to show his own mistake or carelessness to the 
prejudice of the corporation. ; 

If, however, we suppose the party making the insurance to have 
been an individual, and to have been present when the application 
was signed, and soliciting the assured to make the contract of 
insurance, and that the insurer himself wrote out all these repre- 
entations, and was told by the plaintiff and his wife that they 
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knew nothing at all of this particular subject of inquiry, and that 
they refused to make any statement about it, and yet knowing all 
this, wrote the representation to suit himself, it is equally clear, 
that for the insurer to insist that the policy is void because it 
contains this statement, would be an act of bad faith and of the 
grossest injustice and dishonesty. And the reason for this is that 
the representation was not the statement of the plaintiff, and that 
the defendant knew it was not when he made the contract; and 
that it was made by defendant, who procured plaintiff’s signature 
thereto. 

It is in precisely such cases as this that courts of law in modern 
times have introduced the doctrine of equitable estoppels, or as it 
is sometimes called, estoppels in pais. The principle is, that where 
one party has by his representations or his conduct induced the 
other party to a transaction to give him an advantage, which it 
would be against equity and good conscience to assert, he would 
not in a court of justice be permitted to avail himself of that 
advantage. And although the cases to which this principle is to 
be applied are not so well defined as could be wished, the general 
doctrine is well understood and is applied by courts of law as well 
as equity, where the technical advantage thus obtained is set up and 
relied on to defeat the ends of justice or establish a dishonest 
claim. It has been applied to the precise class of cases of the one 
before us in numerous well considered judgments by the courts of 
this country. Plum vs. Cataraugus Ins. Co., 18 N. Y. 392; Row- 
ley vs. Empire Ins. Co., 86 N. Y., 550; Woodbury Saving Bank 
vs. Charter Oak Ins. Co., 31 Conn., 526; Combs vs. The Hannibal 
F. & M. Ins. Co., 43 Mo., 148. 

Indeed, the doctrine is so well understood and so often enforced 
that, if in the transaction we are now considering, Ball, the insur- 
ance agent, who made out the application, had been in fact the 
underwriter of the policy, no one would doubt its applicability to 
the present case. Yet the proposition admits of as little doubt 
that if Ball was the agent of the insurance company, and not of 
the plaintiff, in what he did in filling up the application, the 
company must be held to stand just as he would if he were the 
principal. 

Although the very well considered brief of counsel for plaintiff 
in error takes no issue on this point, is is obvious that the sound- 
ness of the court’s instructions must be tested mainly by the 
answer to be given to the question, Whose agent was Ball in filling 
up the application ? 
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This question has been decided differently by courts of the high- 
est respectability in cases precisely analogous to the present. It 
is not to be denied that the application, logically considered, is the 
work of the assured, and if left to himself or to such assistance as 
he might select, the person so selected would be his agent, and he 
‘alone would be responsible. On the other hand, it is well known, 
so well that no court would be justified in shutting its eyes to it, 
that insurance companies organized ‘under the laws of one State, 
and having in that State their principal business office, send these 
agents all over the land, with directions to solicit and procure ap- 
plications for policies, furnishing them with printed arguments in 
favor of the value and necessity of life insurance, and of the special 
advantages of the corporation, which the agent represents. 

They pay these agents large commissions on the premiums thus 
obtained, and the policies are delivered at their hands to the 
assured. The agents are stimulated by letters and instructions to 
activity in procuring contracts, and the party, who is in this manner 
induced to take out a policy, rarely sees or knows anything about 
the company or its officers, by whom it is issued, but looks to and 
relies upon the agent, who has persuaded him to effect insurance as 
the full and complete representative of the company, in all that is 
said or done in making the contract. Has he not a right to so 
regard him ? 

It is quite true that the reports of judicial decisions are filled 
with the efforts of these companies, by their counsel, to establish 
the doctrine that they can do all this and yet limit their responsi- 
bility for the acts of these agents to the simple receipt of the 
premium and delivery of the policy, the argument being that, as 
to all other acts of the agent, he is the agent of the assured. 

This proposition is not without support in some of the earlier 
decisions on the subject ; and, at a time when insurance companies 
waited for parties to come to them to seek assurance, or to for- 
ward applications on their own motion, the doctrine had a reason- 
able foundation to rest upon. But to apply such a doctrine, in its 
full force, to the system of selling policies through agents, which 
we have described, would be a snare and a delusion, leading, as it 
has done in numerous instances, to the grossest frauds, of which 
the insurance corporations receive the benefits, and the parties 
supposing themselves insured are the victims. 

The tendency of the modern decisions in this country is steadily 
in the opposite direction. The powers of the agent are prima facie, 
co-extensive with the business intrusted to his care, and will not 
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be narrowed by limitations not communicated to the person with 
whom he deals.—Beebe vs. Hartford Ins. Co., 25 Conn., 251; 
The Lycoming Ins. Co. vs. Shollenberg, 8 Wright, 259; Beal vs. 
The Park Ins. Co., 16 Wis., 241; Davenport vs. Peoria Ins. 
Co., 17 Iowa, 274. An insurance company, establishing a local 
agency, must be held responsible to the parties with whom they 
transact business for the acts and declarations of the agent, within 
the scope of his employment, as if they proceeded from the princi- 
pal.—Saving Bank vs. Charter Oak Ins. Co., 31 Conn., 517; 
Horwitz vs. Equitable Ins. Co., 40 Mo., 557; Ayers vs. Hartford 
Ins. Co., 17 Iowa, 156; The Howard Ins. Co vs. Bruner, 11 Har- 
ris, 60. 

In the fifth edition of American Leading Cases, 917, after a full 
consideration of the authorities, it is said that, “by the interested 
or officious zeal of the agents employed by the insurance companies 
in the wish to outbid each other and procure customers, they not 
unfrequently mislead the insured, by a false or erroneous state- 
ment of what the application should contain, or, taking the pre- 
paration of it into their own hands, procure his signature by an 
assurance that it is properly drawn, and will meet the require- 
ments of the policy. The better opinion seems to be that, when 
this course is pursued, the description of the risk should, though 
nominally proceeding from the insured, be regarded as the act of 
the insurers.””—Rowley vs. Empire Ins. Co., 36 N. Y., 550. 

The modern decisions fully sustain this proposition, and they 
seem to us founded in reason and justice, and meet our entire ap- 
proval. 

This principle does not admit oral testimony to vary or contra- 
dict that which is in writing, but it goes upon the idea that 
the writing offered in ovidence was not the instrument of the 
party whose name is signed to it; that it was procured under 
such circumstances by the other side as estops that side from 
using it or relying on its contents—not that it may be con- 
tradicted by oral testimony, but that it may be shown by such 
testimony that it cannot be lawfully used against the party whose 
name is signed to it. 

The judgment of the Circuit Court is affirmed. 





STATUTE LAWS. 


MINNESOTA. 


{ Concluded from March Number.] 


Srction 26. Whenever a judgment for the recovery of money 
has heretofore been or hereafter may be recovered in any of the 
courts of this State or in any of the courts of the United States 
having jurisdiction in this State, against any insurance company or 
against any association, partnership, firm or individual engaged in 
the business of insurance, and holding a certificate of authority 
therefor from the State treasurer, under the laws of the State, or 
from the insurance commissioner under this act, and an execution 
thereon is issued and duly returned unsatisfied in whole or in part, 
and proof is made by any person, by filing with the insurance 
commissioner a certified transcript of the docket of such judgment, 
together with a certificate of the clerk of the court in the county 
where the judgment roll in said action is filed and the judgment 
therein is docketed, that an execution has been issued on said judg- 
ment to the proper officer of such county and returned unsatisfied, in 
whole or in part, with the date of issuing and return, the insurance 
commissioner shall forthwith revoke all authority or license for the 
transaction of any kind of insurance business within this State 
conferred upon such insurance company, association, partnership, 
firm or individual by any certificate therefor granted by said com- 
missioner to such company, association, partnership, firm or indi- 
vidual under the provisions of this act, and shall withhold there- 
from any new certificate of authority, such as is contemplated 
herein, until such judgment so docketed against such company, 
association, partnership, firm or individual, is wholly paid and sat- 
isfied, and proof thereof filed with such commissioner by the official 
certificate of the clerk of the court in the county where the 
judgment roll is filed and judgment docketed, showing that 
the same is satisfied of record, and until the expenses and fees 
incurred in the case under the provisions of this title are 
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also paid by such company, association, partnership, firm or 
individual; and the insurance commissioner shall also forthwith 
cause notice of such revocation of authority to be published 
in some daily newspaper printed and published at the capital 
of the State, for at least one week; and during the time such 
authority or license remains so revoked it shall be unlawful for 
the company, association, partnership, firm or individual, holding 
such revoked certificate of authority, or any of its agents or officers, 
to issue or renew any policies of insurance, take any risks, or 
transact any business relating to insurance, except such as is 
absolutely necessary in closing up its affairs in this State. 

§ 27. All duties heretofore required to be performed by, or 
responsibility imposed upon the State treasurer of this State, 
under the existing laws regulating insurance companies, shall here- 
after be performed by the insurance commissioner, so far as such 
duties and responsibilities are not changed, modified or repealed by 
this act. 

§ 28. All insurance companies doing business in this State, 
under the provisions of this act, shall annually, at the time the 
certificate of authority is granted, pay the Treasurer of State two 
per cent. on all premiums received in cash and other obligations, 
except what are denominated insurance deposit notes, represent- 
ing dividends of the company, by their agents or attorneys in 
this State during the year ending on the preceding thirty-first day 
of December, which sum shall be paid into the general revenue 
fund, and shall be in lieu of all other taxes or licenses to be col- 
lected from said companies in this State. 

§ 29. Agents or employees of any insurance company doing 
business in this State, appointed or authorized to solicit for appli- 
cations for insurance, to issue policies, to collect premiums on the 
same, to adjust losses, or to transact any other duties or business 
for such companies, shall be held personally responsible to such 
company for any moneys or property received by them for such 
company ; and in case any such agent or employee shall embezzle 
or fraudulently convert to his own use, or shall take or secrete, 
with intent to embezzle and convert to his own use, without the 
consent of such company, any money or other property belonging 
to such company, which he shall have collected or which shall 
otherwise come into his possession, or shall be under his care or 
control by virtue of such agency or employment, or shall receive 
any consideration other than such allowed by the company, for 
which he is acting in the settlement or adjustment or payment of 
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a loss, with intent to defraud either said company or any insurer, 
he shall be deemed guilty of the crime of larceny, and on convic- 
tion therefor shall be subject to the fines and penalties provided by 
statute for the punishment of larceny. 

If any person or persons insured in any company doing business 
in this State as provided in this act, shall wilfully make any false 
statement, under oath, in making any claim or proof of loss, as 
required by said company, they shall be deemed guilty of a felony 
and shall suffer the pains and penalties of perjury as provided by 
the laws of this State. 


TITLE IV. 


FIRE INSURANCE COMPANIES. 


Section 1. No joint stock fire insurance company shall be organ- 
ized in this State, or do business in this State, unless it has two 
hundred thousand dollars capital. No joint stock fire, inland or 
marine insurance company of any other State or nation shall do 
business in this State unless it has at least three hundred thousand 
dollars capital. 

§ 2. No mutual fire insurance company, not of this State, 
shall do business in this State. 

§ 3. No fire or inland insurance company of this State, or 
doing business in this State, shall expose itself to any loss on any 
one fire or inland navigation risk or hazard, either by one or more 
policies, to an amount exceeding five per cent. of its paid up 
capital, in the case of a fire, or ten per cent. in the case of an in- 
land insurance company, whether reinsured or not. 

§ 4. No fire insurance company shall make any dividend, ex- 
cept from the surplus profits arising from its business. In 
estimating such profits there shall be reserved therefrom : 

1. A sum equal to the whvle amount of premiums on unexpired 
risks and policies, which are hereby declared to be unearned 
premiums ; 

2. All sums due the company on bonds and mortgages, bonds, 
stocks, and book accounts, of which no part of the principal, nor the 
interest thereon, has been paid during the preceding year and for 
which foreclosure or suit has not been commenced, or which after 
judgment obtained thereon shall have remained more than two 
years unsatisfied, and on which interest shall not have been paid ; 
and, 

8. All interest due or accrued, and remaining unpaid ; Provided, 
that any company may declare dividends not exceeding fifteen per 
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cent. on its capital stock in any one year, that possesses an accumu- 
ulated fund in addition to the amount of its capital stock, and of 
such dividend, and all actual outstanding liabilities, equal to one- 
half of the amount of all premiums on risks not terminated at the 
time of making such dividend. Any dividend made contrary to 
this section shall subject the company making the same to a for- 
feiture of its charter, and each stockholder receiving it to a lia- 
bility to the creditors of such company to the extent of the dividend 
received, beside the other penalties and punishments prescribed 
by law. 

This section shall not apply to the declaration of scrip dividends 
by participating companies; but no such scrip dividend shall be 
paid, except from surplus profits after reserving all sums as above 
provided, including the whole amount of premiums on unexpired 
risks. 

The word “year,” wherever used in this section, shall be con- 
strued to mean the calendar year. 

§ 5. Any joint stock fire insurance company may (upon the 
written consent of the holders of three-fourths in amount of the 
stock) permit the insured to participate in the profits of its busi- 
ness, and provide how far any scrip issued to the insured for such 
profits, shall be liable for the losses to be sustained; and any com- 
pany so doing, whenever an amount not less than one hundred 
thousand dollars has been accumulated, and scrip so issued there- 
for, may, upon the written consent of the holders of three-fourths 
in amount of the stock, pay off and cancel an amount of the 
original cash capital equal to one-half of the accumulated profits, 
and so may continue from time to time until the whole amount of 
the original cash capital is paid off; provided, that before any 
portion of such capital stock shall be so paid off, proof shall be 
exhibited to tho insurance commissioner that an amount of accum- 
lated profits ‘has been realized, scrip issued therefor, and invest- 
ment made thereof, pursuant to the provisions of section 4 of Title 
III. of this act, at least equal to double the amount so desired to 
be paid off and canceled, and the said commissioner shall also 
first certify that he is satisfied with such proof. 

§ 6. No fire insurance company of any other State of the 
United States, in which the substantial provisions of this act shall 
be enacted, shall be required to make any deposit in this State. 

§ 7. No foreign fire insurance company shall do business in 
this State unless it has on deposit with the commissioner of this 
State, for the benefit of all its policy holders in the United States, 
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the sum of two hundred thousand dollars, invested and valued as 
prescribed in section 4 of Title III., or unless it has complied with 
the next section. 

§ 8. A foreign fire insurance company, which has its principal 
office in the United States in any State where the provisions of law 
contained in this act shall be in force, may file with the insurance 
commissioner of this State a certificate, made by the insurance 
commissioner of such other State, that he holds a deposit made by 
such company, such as is described in the last section. 

No deposit shall be required in this State from such company 
while the deposit so certified remains sufficient. 

§ 9. No foreign insurance company shall make any contract of 
insurance against loss or damage by fire or inland navigation risks, 
nor expose itself to any such loss by any one risk, for any greater 
amount in proportion to its capital, as determined by the following 
provisions, than companies of this State may. 

§ 10. For the purposes of this act the capital of any foreign 
insurance company doing fire insurance business in this State, shall 
be deemed to be the aggregate value of its deposits with the insur- 
ance or other departments of this State, and of the other States 
of the United States, for the benefit of policy holders in any such 
State, or in the United States, and its assets and investments 
certified according to the provisions of this act in the United 
States, after making the same deductions therefrom for losses and 
all liabilities within the United States, and for premiums on unex- 
pired risks as are made in the case of companies of this State; 
provided, that such assets and investments be vested in and held 
within the United States by trustees, citizens of the United States, 
appointed by the board of directors of the company, and approved 
by the insurance commissioner of the State where invested for the 
benefit of the policy holders and creditors in the United States. 
The trustees so chosen are hereby empowered to take, hold, and 
convey real and personal property for the purposes of the trust, 
subject to the same restrictions as insurance companies of this 
State. 

§ 11. The annual certificate of the insurance commissioner, 
given to any foreign fire insurance company, or its agents within 
this State, under section 8, must state the amount of capital of the 
company, ascertained by him as defined in the last section. 

§ 12. All the provisions contained in this title respecting fire 
insurance companies, shall apply to companies doing an inland 
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insurance business, so far as, from the nature of the business of 
inland insurance, the same may be applicable. 

§ 13. Any fire insurance company already organized under the 
laws of this State and doing a farm business only, may continue to 
do such business by possessing $25,000 invested by deposits in 
national banks, or as provided in section 4, Title III, of his act, 
and comply with the other provisions of this act so far as applica- 
ble, but shall be exempt from complying with section 28, Title III, 
and section 8, Title II. 


TITLE V. 
LIFE INSURANCE COMPANIES, 


Sxcrion 1. No life insurance company shall be organized or do 
business in this State unless it has at least one hundred thousand 
dollars capital or assets, invested as provided in this act. 

§ 2, No life insurance company of this State shall do business 
in this State or elsewhere, and no other life insurance company, 
except as provided in section 13 of this title, shall do business in 
this State, unless it has on deposit with the insurance commissioner 
or other financial officer of this State, as security for all its policy- 
holders, stocks or bonds of this State or of the United States to 
an amount the actual market value of which, exclusive of interest, 
shall never be less than one hundred thousand dollars, which stock 
or bonds shall be retained by the commissioner or other designated 
officer, and disposed of as directed by law. 

Provided, however, that personal obligations, secured by first 
mortgages on real estate within this State, worth, exclusive of ali 
buildings, at least double the amount of the lien, and bearing an 
interest of not less than six per cent. per annum, may be received 
by the said financial officer of this State instead of bonds or stocks, 
to the amount of not exceeding fifty thousand dollars. 

§ 3. As long as any policies of the depositing company remain 
in force, the insurance commissioner shall hold the deposit men- 
tioned in the last section as security for all holders of its policies. 

§ 4. Any life insurance company of any other State of the 
United States in which the provisions of law contained in this act 
shall be in force, may file with the insurance commissioner of this 
State a certificate of the insurance commissioner of such other 
State, that as such officer, he holds in trust and on deposit, for the 
benefit of all the policy holders of such company the deposit above 
described, stating the items of the securities so held; and that he is 
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satisfied that such securities are worth one hundred thousand dol- 
lars. No deposit shall be required in this State while the said 
deposit so certified remains. 

§ 5. When any life insurance company doing business in ‘this 
State desires to relinquish its business, the insurance commissioner 
shall, on its application, under the oath of the president or vice 
president, and secretary or actuary, give notice of such intention 
in a public newspaper, published at the State capital, at least twice 
a week for six months; and after such publication he shall deliver 
up to such company or its assigns any securities held by him 
belonging to it, on being satisfied by the exhibition of its books 
and papers, and on examination, by himself or a person appointed 
by him, and upon the oath of the president or vice president and 
the secretary or actuary of the same, that all liabilities due or to 
become due, on any agreement made with any citizens of the United 
States, are paid and extinguished. And the commissioner may 
also from time to time, deliver up to such company, or its assigns, 
any part of said securities, on being satisfied by any other competent 
proof that all liabilities due or to become due on any agreement 
made by it, are less than one half the amount of the securities he 
still retains. 

Any foreign life insurance company having made such publica- 
tion, may, in the discretion of the insurance commissioner, with- 
draw one-half of its deposit of one-hundred thousand dollars, on 
registering, according to the provisions of law for registered poli- 
cies, all its outstanding policies issued to citizens or residents of 
the United States, and covenanting to maintain unimpaired the 
reinsurance deposit for such registered policies at all future times, 
and specially pledging for their security all future premiums 
payable on American policies. 

§ 6. Any life insurance company of this State may, at any 
time, assign to the insurance commissioner securities such as are 
described in section two (2), to the amount of twenty-five thousand 
dollars or more, in addition to the deposits required by that sec- 
tion, to be held by him in trust for the benefit of all holders of its 
policies and bonds registered under section seven (7), and not to 
be transferred by him without the written application of the com- 
pany or its receiver, duly appointed, and for the purpose of paying 
such holders. 

§ 7. Upon being furnished by the depositing company with 
policies and annuity bonds, consecutively numbered, executed by 
the company in duplicate, each bearing the words, “The present 
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net value of this policy is secured by pledge of public stocks or 
bonds and mortgages,” and of such denominations and amounts as 
the company may require, within the limits prescribed by section 
six (6), the commissioner shall register the same in books provided 
for the purpose, and countersign, seal and deliver to the company 
the originals, and file the duplicates. Mutilated registered policies 
and annuity bonds, issued to a company, shall be received back by 
the commissioner and others delivered in lieu thereof, of like tenor 
and date. And in case of lost policies or bonds, he shall furnish 
certified copies of the duplicates on file. 

§ 8. Receipts for renewal premiums on registered policies must 
be countersigned or stamped by the insurance commissioner; and 
no policies shall be marked off or cancelled on the books of a 
registering company except those the renewal receipts for which 
are returned to the commissioner, or other proof satisfactory to the 
commissioner is furnished, that they have not been taken or have 
ceased to be in force. 

§ 9. The commissioner shall value the policies and annuity 
bonds chartered under the last section, according to the rules pre- 
scribed by section 3, Title II, and in no case shall the aggregate 
amount of the net value of said policies and bonds issued to any 
company exceed the value of the securities he holds by its transfer, 
as provided in section 3, Title V. He may, upon satisfactory proof 
presented in writing and filed with him, that the securities so held 
by him exceed the net present value of outstanding registered 
policies and annuity bonds issued to the depositing company, allow 
it to withdraw the excess. 

§ 10. Nothing in this act shall be construed as implying any 
obligation on the part of the State to pay policies or annuity bonds 
of companies, except as to the net value thereof by a proper appli- 
cation of the securities deposited or transferred to the objects 
declared by the act. 

§ 11. So long as any deposit required by this article is kept 
good, and the depositing company is solvent, the commissioner 
may permit the company to collect the interest or dividends on its 
securities so deposited; and from time to time to withdraw any 
such securities, on depositing with. him others of equal value and 
like character. 

§ 12. Any life insurance company, organized under a law of 
Congress, shall elect one State in which its policies shall be valued, 
and the certificate of the proper officer of such State that such has 
been done, shall be received by the commissioner of this State as 
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of the same force and effect as if such company had been organized 
under the laws of such State. 

And such company shall comply with the law of the State so 
selected as regards the deposit required to be made therein for the 
protection of policy holders; and the certificate of the commissioner 
of such State that said deposit has been duly made, shall be re- 
ceived by the commissioner of this State as of the same effect as if 
said company had been organized under the laws of the State so 
selected. 

§ 13, Life insurance companies doing business exclusively on 
the mutual plan are hereby exempted from the provisions of sec- 
tions one (1) and two (2) of this title, and may do business in this 
State, provided they have on hand, exclusive of all debts and lia- 
bilities, the net value of all their policies in force, calculated as 
provided in subdivision four of section three (3) of Title II of this 
act, subject, however, to all other regulations and provisions of 
this act. 


TITLE VI. 


MARINE INSURANCE COMPANIES. 


Section 1. No joint stock marine insurance company shall 


hereafter be organized in this State unless it has a paid-up capital 
of at least five hundred thousand dollars. 

§ 2. No marine insurance company of any other State in which 
the substantial provisions of this act shall be enacted, shall be 
required to make any deposit in this State. 

§ 8. No foreign marine insurance company shall do business in 
this State unless it has on deposit with the commissioner of this 
State the sum of four hundred thousand dollars invested and 
valued as prescribed in section four (4) of Title III, or unless it 
has complied with the next section. 

§ 4. A marine insurance company of a foreign nation, which 
has its principle office for the United States in any State in which 
the substantial provisions of this act shall be enacted, may file 
with the insurance commissioner of this State a certificate made 
by the insurance commissioner of such other State, that he holds 
a deposit made by such company, such as is described in the last 
section. 

No deposit shall be required in this State from such company 
while the deposit so certified remains. 

§ 5. All acts and parts of acts and laws of this State, and now 
in force, inconsistent or in conflict with the several provisions of 
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this act are hereby repealed; but the repeal of such acts and laws 
shall not in any manner affect, injure or invalidate any vested 
rights of any insurance company, or any contracts, suits, rights, 
claims or demands, that may have been heretofore duly and law- 
fully issued, commenced, made, performed, or that may exist, in 
favor of or against any insurance company or other corporation, 
partnership, firm or person, under or by virtue or in pursuance of 
the said laws and acts, or any of them, but the same shall exist, be 
in force and carried out as fully and effectfully, to all intents and 
purposes, as if this act had not been passed. 

§ 6. This act shall take effect and be in force from and after its 
passage. 


FLORIDA. 


An Aot relating to Insurance Companies. 


The people of the State of Florida Represented in Senate and Assembly do enact 
as follows : 

Section I. It shall not be lawful for any agent or agents of any 
insurance company incorporated by any other State than the State of 
Florida, nor for any insurance company organized under the laws of 
this State, or their agents, directly or indirectly, to take any risks or 
transact any business of insurance in this State without such company 
has first obtained a certificate of authority from the State Treasurer, 
and before obtaining such certificate such insurance company shall 
furnish the said Treasurer with a statement under the oath of the 
President or Vice President and Secretary of the company, showing, 

First—The name and locality of the company. 

Second—The amount of its capital stock and the amount paid up. 

Third—The amount of its accumulations. 

Fourti—The assets of the company including, 

lst. The amount of cash on hand and in the hand of agents or 
other persons. 

2d. The real estate unincumbered. 

3d. ‘The bonds owned by the company and how they are secured, 
with rates of interest thereon and schedule. 

4th. Debts to the company secured by mortgage. 

5th. Debts otherwise secured. 

6th. Debts for premiums. 
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7th. All other securities. 

Fifth—The amount of liabilities due or not due, banks or other 
creditors by the company. 

Sixth—Losses adjusted and due. 

Seventh—Losses adjusted and not due. 

Eighth—Losses unadjusted. 

Ninth—Losses in suspense, waiting for further proof. 

Tenth—aAll other claims against the company, 

Eleventh—The greatest amount insured in any one risk. 

Twelfth—The act of incorporation of such company. 

Thirteenth—The amount of gross receipts of such company in the 
State of Florida during the preceding year. 

It shall be the duty of the board to cause to be prepared and to 
furnish to each insurance company printed forms of the statement 
required by this section. Such statement shall be filed in the office 
of said insurance company, [?] together with a written agreement under 
the seal of the company, signed by the president and secretary 
thereof, and agreeing, on the part of the company, that service of 
process in any civil action against such company, may be made upon 
any agent of the company in this State, and authorizing such agent, 
for and in behalf of such company, to admit such service of process 
on him, and agreeing that the service of process upon any agent 
shall be valid and binding upon the company as if made upon the 
president or secretary thereof. 

§ 2. No insurance company, or agent or agents thereof, shall 
transact any business of insurance in this State, unless such company 
is possessed of at least one hundred and fifty thousand dollars in value 
invested in United States or State bonds, or other bankable interest 
bearing stocks of the United States at their market value. Upon com- 
plying with the preceding section, and upon furnishing evidence to the 
satisfaction of the board of insurance commissioners hereinafter pro- 
vided for, that such company has actually invested the amount above 
stated in such securities as hereinbefore mentioned, the State treasurer 
shall issue a certificate thereof with authority to such company to trans- 
act the business of insurance in this State. Provided, that insurance 
companies organized under the laws of this State, shall be entitled to 
such certificate of authority by furnishing evidence to the satisfaction 
of said treasurer that such company is possessed of and has actually 
invested at least twenty-five thousand dollars in United States or 
State honds, or other bankable interest-bearing stocks of the United 
States, at their market value, and by otherwise complying with the 

—10 
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provisions of this act. Provided, that insurance companies incor- 
porated under the laws of this State, shall be exempted from the 
operation of this act until the next annual statement is required to 
be made. Provided, further, that life insurance companies organ- 
ized under the laws of any other State shall be entitled to such cer- 
tificate of authority by furnishing evidence to the satisfaction of 
said treasurer that such company is possessed of, and has actually 
invested, one hundred thousand dollars in United States or State 
bonds or other bankable interest-bearing stocks of the United 
States, at their market value, or in mortgages on unincumbered real 
estate worth double the amount loaned thereon inclusive of buildings 
thereon. 

§ 3. The State treasurer, comptroller and attorney general are 
hereby created a board of insurance commissioners, whose duty it 
shall be to examine into the affairs of any insurance company doing 
business or applying to do business in this State. And it shall be 
the duty of the officers or agents of such insurance company, at 
their own expense, whenever so required by the said treasurer, to 
cause their books to be opened for the inspection of said board, and 
otherwise to facilitate such examination as far as it may be in their 
power to do, and for that purpose the said board shall have power to 
examine, under oath, the officers or agent of any such company, rel- 
ative to the business of, and securities possessed by, such company ; 
and whenever the said treasurer shall deem it for the interest of the 
public so to do, he may publish the result of such examination in one 
or more newspapers of the State. 

§ 4. Whenever any insurance company doing business in this 
State, upon a reasonable request of said treasurer, shall refuse to com- 
ply with any of the provisions of the foregoing section, and whenever 
it shall appear to the said board, upon such examination, that in their 
opinion the assets of any such company are insufficient, under the 
provisions of this act, to justify the continuance in business of any 
such company, or that the condition of such company is unsound, 
the board of insurance commissioners shall forthwith revoke the cer- 
tificate of authority granted in behalf of such company, and shall 
cause a notification thereof to be published in some newspaper pub- 
lished at the capital, and such company, or the agent or agents of the 
same is, after such notice, required to discontinue the issuing of any 
new policy, and the renewal of any previously issued; and whenever 
it shall appear upon such examination that any insurance company, 
its officers or agents, have violated any of the provisions of this act, the 
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said board shall forthwith report the facts, with such statements and 
remarks as the board may deem expedient, to the attorney general, 
who shall at once prosecute said company, officer or agent. 

§ 5. The State treasurer shall annually, in his report to the legis- 
lature, exhibit an abstract of all the returns and statements made 
and accepted under the provisions of this act during the year, with 
such other information in regard to the condition of the various in- 
surance companies doing business in this State, as he may deem ne- 
cessary for the public interest and he shall also within a reasonable 
time after the passage of this act, and annually thereafter in the 
month of February, publish in some newspaper published at the cap- 
ital, a list of all insurance companies authorized to do business in 
this State, showing in a tabular form the assets, liabilities, and other 
essential data and information regarding the statements made and 
accepted under this act. 

§ 6. The statement and evidences of investment required by this 
title shall be renewed annually, in the month of January, in each 
year. ‘The first statement may be made at any time. The board, on 
being satisfied that the capital, securities and investments remain 
secure as at first, shall furnish a renewal of certificate as aforesaid, 
the certified copy of which, with the certified copy of the statement 
upon which the same was obtained, shall be filed, kept and published 
in the same manner, and be governed in all respects by the provisions 
of section one of this act. 

§ 7. Any person or firm in this State who receives or receipts for 
any money on account of or for any contract of insurance made by 
him or them, or for any such insurance company or individual afore- 
said, or who receives or receipts for money from other persons to be 
transmitted to any such company or individual aforesaid, for a policy 
of insurance, or any renewal thereof, although such policy of insur- 
ance is not signed by him or them as agent or agents of such com- 
pany, or who in anywise, directly or indirectly, makes or causes to be 
made, any contract or contracts of insurance for or on account of 
such insurance company aforesaid, shall be deemed to all intents and 
purposes an agent or agents of such company, and shall be subject 
and liable to all provisions, regulations and penalties of this act. 

§ 8. Whenever a judgment for the recovery of any money has 
heretofore been or hereafter may be recovered in any of the courts 
of this State against any insurance company, or against any associa- 
tion, partnership, firm, or individual engaged in the business of in- 
surance, and holding a certificate of authority therefor from the State 
Treasurer, under the laws of the State, and an execution thereon is 
issued and duly returned unsatisfied in whole or in part, and proof is 
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made by any person by filing with the State Treasurer a certified 
transcript of the docket of such judgment, together with a certificate 
of the clerk of the court in the county where the judgment roll in 
such action is filed, and the judgment therein is docketed; that an 
execution has been issued on such judgment to the proper officer of 
such county and returned unsatisfied in whole or in part, with the 
date of issuing and return, the State Treasurer shall forthwith revoke 
all authority or license for the transaction of any kind of insurance 
business within this State, conferred upon such insurance company, 
association, partnership, firm or individual by any certificate therefor, 
granted by said Treasurer to such company, association, partnership, 
firm or individual under the provisions of this act, and shall withhold 
therefrom any new certificate of authority such as is contemplated 
herein, until such judgment so docketed against such company, asso- 
ciation, partnership, firm or individual is wholly paid and satisfied, 
and proof thereof filed with such State Treasurer by the official cer- 
tificate of the clerk of the court in the county where the judgment 
roll is filed and judgment docketed, showing that the same is satisfied 
of record, and until the expenses and fees incurred in the case, under 
the provisions of this title, are also paid by such company, associa- 
tion, partnership, firm or individual, and the State Treasurer shall 
also forthwith cause notice of such revocation of authority to be 
published in some daily or weekly newspaper printed and published 
in the City of Tallahassee or Jacksonville, for at least one week, and 
during the time such authority or license remains so revoked it shall 
be unlawful for the company, association, partnership, firm or indi- 
vidual holding such revoked certificate of authority, or any of its 
agents or officers to issue or renew any policies of insurance, take 
any risks or transact any business relating to insurance except such 
as is absolutely necessary in closing up its affairs in this State. 

§ 9. Any person violating the provisions of this act within this 
State shall, upon conviction in any court of competent jurisdiction, 
be fined in any sum not exceeding one thousand dollars, or imprisoned 
in the county jail not more than six months, or both in the discretion 
of the court; and any company that wilfully makes false returns or 
statements, under the provisions of this act, shall be liable to a fine 
of not less than five hundred nor more than five thousand dollars. 

§ 10. For the services required to be rendered by the provisions 
of this title the State Treasurer shall receive a fee of five dollars, to 
be paid by the companies for each statement made and accepted. 

§ 11. This act shall take effect and be in force from and after its 


passage. 
Approved February 27th, 1872. 





MISCELLANEOUS. 


INSURANCE INVESTIGATIONS. 

Within a few months three special investigations have been 
called for on charges of fraud, which are regarded with interest in 
insurance circles and by the public generally, and which are here 
noted and recorded as events that are having marked effect upon 
the present and future status of life insurance. The importance 
of such investigations consists not so much in their frequency as 
their significance of the state of the public mind in regard to 
insurance. 

The immense proportions, which the life insurance business has 
assumed have brought to the surface two disturbing elements—dis- 
trust of managerial administration, and the scramble for lucrative 
positions. The first is founded on the visible evidence of extrava- 
gance in management, the second on the principle that the outs are 
naturally at war with the ins. That public confidence has been 
shaken is painfully obvious, but the ultimate effect may be salutary 
in forcing insurance managers to restore the enterprise to its 
legitimate channels, and to conduct it on the most economical 
principles. 

Lire AssociaTION OF AMERICA.—This Association is now under- 
going its fourth or fifth special examination. The present exam- 
ination is held at the instance of the trustees of the New York 
department of the Association, and is conducted by the distinguished 
actuaries, Messrs. Wright, Homans and Bryant. These gentlemen 
spent a few days in St. Louis not long since, procuring materials 
for the examination directly from the office, and have returned to 
the East to complete their calculations and to make up the report. 

EquitaBLe Lire Assurance Socrety.—Grave charges of fraud 
and extravagance having been made against the directors and 
managers of this society, by one of its policy-holders, LaRoy S. 
Gove, and extensively circulated by publication in a New York 
newspaper, the superintendent of the insurance department of New 
York was invited by the president of the Equitable to make an 
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“investigation of the condition, affairs, and transactions of the 
society.” But the New York superintendent was unable to com- 
ply with this request at the time, owing to press of business in 
the office, and the matter was referred by the directors of the 
Equitable to Hon. Julius L. Clarke, commissioner of the Common- 
wealth of Massachusetts ; Mr. Clarke having associated with him- 
self ten business and professional gentlemen of high standing, 
proceeded to the examination. At the present writing the inves- 
tigation is not finished, but “from the wide publicity given to these 
charges,” the investigating council thought it best to report the 
results of the examination, so far as it relates to charges of waste- 
ful expenditures, extravagant compensation of officers, improper 
loans, favoritism to the directors and their personal interests, in 
the building contract, and other charges of maladministration. On 
thirteen counts, covered by the report, they acquit the directors of 
blame, and conclude as follows: “The undersigned take great 
pleasure in bearing their unanimous testimony to the faithful and 
successful management, by the trustees and officers of the society, 
of the great trust reposed in them.” It is announced by them 
that a supplemental report will be issued after their examinations 
into “the details of the management of the society from its foun- 
dation,” and into “its assets and investments.” The Massa- 
chusetts commissioner notified Mr. Gove of the pendency of the 
investigation, and desiied him to appear as the accusing party. 
The associated investigators state that “Mr. Gove did not appear 
or offer any testimony to sustain his allegations.” The people have 
great confidence in the Equitable, and it is very likely that the 
closest investigation into its management would, under any cir- 
cumstances, only strengthen this confidence. It is not certain, 
however, that Mr. Gove was not fully justified in disregarding the 
summons of an exparte and self-constituted commission. It does 
not appear that Mr. Gove was consulted in the constitution of the 
commission, but only that he was notified that a commission had been 
constituted, and he was summoned to appear before it and show 
cause for his allegations. Mr. Gove may have had good reasons 
for objecting to this method of procedure, which for aught that ap- 
pears may have been so far in the intcrests, social or otherwise, ot 
the accused, although the members composing the commission were 
“not policy-holders in the company,” as in his opinion to render 
it improper for him to submit the questions at issue to their 
adjudication. It is not the first time that lite insurance companies 
have done the same thing, but it is evident that the moral weight 





1872] Consolidation. 631 


of a verdict by a commission is very much diminished where the 
commission lacks the element of mutual election or consent. 

Tue Miter Investication.—The committee appointed by the 
New York Legislature to investigate charges brought by ex-com- 
missioner Barnes against commissioner Miller, for malfeasance in 
office, have concluded their labors, and report, by majority, that 
they find the charges sustained to such an extent as to justify them 
in recommending his removal from office. The Legislature has 
not yet acted upon the recommendation, and it is alleged by some 
that the committee were influenced by political considerations, and 
as the recommendation was not unanimous it is likely that the 
subject will be fully discussed before final action is taken. 


CONSOLIDATION. 


The rapid expansion of insurance of late years caused a large 
number of companies to start into existence, which are hardly able 
to bear themselves up in the present lull of business. Some have 
given way already. 

The most recent event of this character is the absorption of the 


Atlas Mutual Life Ins. Co. of St. Louis, by the St. Louis Mutual. 
The Atlas, finding itself impaired in available assets, and unable to 
comply with the requisitions of the Missouri law, was compelled 
either to sell out to some company that would assume its risks, or 
go into the hands of areceiver. After being in the market for along 
time and declined by various companies, the St. Louis Mutual in- 
cluded, efforts were made by its friends to set it on its feet, by an 
issue of preferred stock, and it was currently reported for a while 
that the new stock had been subscribed, and that the company 
would go on upon its new basis. At length, however, being forced 
to succumb, negotiations with the St. Louis Mutual were opened, 
and a contract for reinsurance effected with that company. The 
reasons for this change on the part of the St. Louis Mutual, and the 
terms upon which the Atlas has been received have not been made 
public. But the facts, so far as they have transpired, seem to war 
rant the statement, that the realizable assets of the Atlas were 
deficient on a liability reckoned at a much higher rate of interest 
‘than the Missouri law requires, but that in consideration of the 
damage that would accrue to the cause of insurance by the 
failure of a life company, it was deemed best to make some sacri- 
fice in order to avert the calamity. 
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The competency of a life company to transfer its risks to an- 
other company without the consent of its policy holders, is a point 
of some moment in a transaction of this character, yet it is hardly 
to be supposed that the Atlas policy holders will object to the 
transfer if their condition ie thereby materially bettered by being 
brought under the charge of a solventcompany. And if the policy 
holders in the St. Louis Mutual consent to the assumption of the 
Atlas liabilities, then there is nothing to be said by way of ques- 
tioning the propriety of the transaction. But it does not appear 
that they were consulted or even informed of the terms upon which 
the contract of reinsurance was based. How then do the rights 
of the St. Louis Mutual policy holders stand affected? What if 
they or any one of them should make objection to it, would the 
reinsurance be valid? We are not pronouncing an opinion upon 
the subject, but as consolidations are likely to become very common 
hereafter, it is well that the question should be considered before 
very serious complications are entered into. 

In addition to this are there not some things in the present 
status of the St. Louis Mutual, which seriously affects the pro- 
priety of the assumption of the liabilities of a company whose 
assets are seriously impaired ? 

The solvency of the St. Louis Mutual is above suspicion, yet its 
condition is not in all respects as flattering as its friends desire. 
A few years ago it was compelled to withold a dividend on account 
of large losses by epidemics at the South, and unfortunately an 
excess of mortality during the last year has compelled the com- 
pany to do the same thing during the current year, and they have 
notified their patrons accordingly. 

The wisdom of the managers of this large and prosperous insti- 
tution, in adopting this course, is worthy of the highest com- 
mendation, and is the strongest guaranty that its financial adminis- 
tration will be faithfully conducted by them. There is, however, 
another fact to be considered ; the impression has gained currency 
in some quarters that the ambition of the St. Louis Mutual, as was 
also the case with the Equitable in New York, overreached itself 
in undertaking the erection of the structure which stands on the 
corner of Sixth and Locust streets, in the City of St. Louis; and 
that the extraordinary lapse in the old business in that company, 
which took place during the last year, may have been owing in 
part to the feeling that the company was spreading itself more 
broadly than is compatible with its fiduciary character. The 
above named facts naturally suggest the doubt whether the St. 





1872] Cases Reported. 633 


Louis Mutual Insurance Company was in a fit condition to carry 
the liabilities of the Atlas without complete reinsurance indemnity, 
although they are not sufficient to destroy the confidence that the 
managers of the company have acted with a full consideration of 
the financial bearings of the act. 


CASES REPORTED. 

A full report of the decisions iu four insurance cases is given this 
month. 

The opinion in Hamilton vs. the Mutual Life Ins. Co., of New 
York, was rendered in the United States Circuit Court, for the South- 
ern District of New York. The suit was brought on a life poiicy 
issued to a citizen of Alabama, prior to the war. No premiums were 
paid for several years prior to the death of the party, which occurred 
about the close of the war. The questions raised relate to the effect 
of the war upon contracts; the effect of non-payment of premiums 
during the war; the withdrawal, by the company, of its agencies in 
a seceding State; the right of a State to legislate in regard to in- 
surance companies organized out of the State, &c., and are similar to 
those in The Manhattan Life Ins. Co. vs. Warwick, decided in the 
Court of Appeals of New York, and reported on page 115 of the 
JOURNAL. The doctrines held in this case and also in New York 
Life Ins. Co. vs. Clopton, 7 Bush. 179, are affirmed, and judgment is 
given in favor of the plaintiff. 

The case of Bobbit vs. The Liverpool & London & Globe Ins. Co., 
was a suit upon a fire policy for $20,000. The judge in the court 
below, instructed the jury that the application, which was referred to 
in the policy, as the basis of the contract was no part of the contract, 
but a mere representation. The policy was issued at the instance of 
the plaintiff and owner of the property, to and in the name of his 
agent, and it was contended that the plaintiff had no insurable inter- 
est. The Supreme court holds that the instruction of the judge was 
erroneous, and that the plaintiff had an insurable interest. This 
court also holds that it was sufficient to avoid the policy if the de- 
scription in the application was false, however honestly made. This 
decision was rendered in the Supreme Court of North Carolina. 

In Woods vs. Atlantic Mut. Ins. Co., in the Supreme Court of 
Missouri. The points raised related to the breach of warranty in the 
description of the property, and as to what were proper questions for 
the jury. 

The decision in Zhe Union Mutual Life Ins. Co. vs. Wilkinson, 
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was rendered, during the present month, in the United States Supreme 
Court, on a writ of error from the District of Iowa. This opinion 
affirms the important doctrine, contained in several recent decisions, 
in regard to the responsibility of insurance companies for the acts of 
their agents, done in preparing the application for the assured, and 
in making the contract, and the court holds that the companies can- 
not protect themselves under instruetions to their agents, that they 
are only agents for the purposes of receiving and transmitting the 
application and premiums. In this case the agent had inserted in 
the application, without the assent of the assured, a representation 
of the age of her mother, at the time of her death, which he had ob- 
tained from a third person, and which was untrue. The court hold 
that it was the act of the company and not of the assured, and that 
it did not invalidate the policy. The person assured had been a slave. 
The judgment of the Circuit Court, in favor of the plaintiff and 
against the company was affirmed. 


INSURANCE LEGISLATION. 

FiLormwa.—This act seems to be intended as a general law upon 
the subject of insurance. Provisions are made for the formation 
of a kind of insurance department. The State Treasurer, Comp- 
troller and Attorney General ot the State are constituted a Board 
of Insurance Commissioners, whose duty it is to examine into the 
affairs of any insurance company doing business or applying to 
do business in the State. This Board has power to revoke any 
certificate of authority, whenever it shall appear to them, upon an 
examination, that the company is unsound, and ‘to report any vio- 
lations of the law to the Attorney General, tor prosecution. 

{t is nade the duty of the State Treasurer to issue certificates ot 
authority to insurance companies to do business in the State. He 
is also required to make an annual report to the Legislature, and 
annually to publish in a newspaper, published at the capital of the 
State, a list vt all insurance companies authorized to do business 
in the State, with their assets, liabilities and other important data 
given in their annual statements. His fees are simply five dollars, 
to be paid by companies, for filing their statements. 

All insurance companies, whether organized in the State or not, 
are required, before transacting any insurance business in the 
State, to obtain a certificate of authority to do such business from 
the State Treasurer, to be renewed annually. Each company is 
required, before obtaining such certificate of authority, to file with 
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the State Treasurer a statement setting forth, in specified detail, 
the condition and affairs of the company. This statement is to be 
renewed annually. The company is also required to file an agree- 
ment that service of process, in any civil action, may be made upon 
any agent of the company in the State. 

Insurance companies not organized in the State are required to 
have at least $150,000 invested in United States or State bonds; 
and companies organized in the State are required to have $25,000 
invested in like manner. Life insurance companies from other 
States are, however, only required to have $100,000 invested. 

Whenever a certificate is filed with the State Treasurer that a 
judgment has been obtained against any insurance company, and 
that an execution upon it has been returned unsatisfied, he is re- 
quired to revoke the certificate of authority to the company, after 
which it is unlawful for the company to transact business in the 
State. 

This act is hardly comprehensive or minute enough to meet the 
requirements of a general insurance law. The provision requiring 
the Stute Treasurer to publish, annually, the abstract ot his repurt 
in a general newspaper, is a good one. The one relating to the 
amount of capital required of lite insurance companies from other 
States, and the kind of securities in which their capital is to be in- 
vested, gives little protection to policy-holders. 


JOHN P. THOMPSON. 

A tew years ago there appeared in the City of St. Louis a man 
ot bland and youthful aspect, and of strikingly prepossessing 
manners, bearing the name of John P. Thompson, which, until 
very recently, was supposed to be his true name. Very soon this 
youthful stranger, by a winning manner and a magnetism peculiar 
to himself, gained access to the highest circles of wealth and com- 
mercial influence in the city, and became the projector of a life 
insurance company, which was started on a basis that was purely 
his own. By remarkable tact he enlisted a large amount of the 
best insurance talent in the city in the service of the new project, 
and with their co-operation induced a hundred persons, most of 
them leading men of wealth, to qualify as trustees, so called, of 
the proposed company by taking short endowment policies of 
$10,000 each, on the ten annual payment plan, thereby securing to 
the company at the start $1,000,000 of insurance, and an income 
the first year on these policies of $71,000. 





636 Miscellaneous. [April 


With this capital the company was organized and started into 
life full grown under the name of the “ Life Association of Mis- 
souri ;” the late John J. Roe, of St. Louis, being elected to the Pres- 
idency, and the said John P. Thompson to the office of Secretary. 

The Secretary, in his new position, fully comprehending the 
risks and difficulties he had assumed, and that success or failure 
depended mainly upon himself, gave the entire power of his nature 
to the enterprise, and by the extraordinary fertility of his genius, 
he marked out for it a compass of action, which at once suggested 
the change of the name of the company from the “ Life Associa- 
tion of Missouri” to the ‘ Life Association of America.” As the 
enterprise grew upon his hands, his inventive mind conceived the 
novel device of creating a vast system of State and subordinate 
branch boards, so constituted as to bring to its’ support the wealthy 
men of the country, each qualifying as a trustee by taking a policy 
of $10,000 in the Association, these department boards to enjoy the 
dignity of representation in the general directory of the Associa- 
tion, to have exclusive control of the business within their several 
jurisdictions, and in connection with local boards to distribute the 
investments of the reserved funds to which their business entitled 
them, within their own territory, features which, while they were 
new and so long as the commanding mind of their projector 
remained at the head, constituted an arm of prodigious power, 
although when passing into other hands, liable to wear out by 
natural exhaustion, and to become a source of insecurity and 
danger. 

Every one who was familiar with the office of the company in its 
early days knows that the presence of Thompson in the rooms of 
the Association, although his movements were as quiet as the still 
evening, was an inspiration that sent a wonderful magnetic 
influence through all its lines of action, and that along these lines 
the impulses of that master mind were telegraphed over almost 
the entire country. The growth of the Association was without 
precedent in the annals of insurance. By the force of his execu- 
tive talent and the novelty of his plan, Thomson had, in an 
incredibly short time, enlisted in its service the wealth, influence 
and energy of nearly all the States of the West and South, and it 
was apparent that soon nothing would be able to resist his 
triumphal march. This unexampled success immediately called 
forth bitter opposition from the older companies and the most 
violent persecution, the burden of which fell upon the head of 
Thompson, the central idea of the Association, and without whom 
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it would have shrunk to feeble dimensions. He was publicly 
charged as an adventurer, an imposter, a bankrupt, and a vagrant, 
who had fled his country in disguise, and under a false name had 
artfully contrived to work his way to the confidence of the capital- 
ists of St. Louis. Thompson at once comprehended the situation 
and resigned the office of Secretary, candidly laying before the 
Executive Committee the facts of his history and his reasons for 
going under an assumed name. The committee were so far satis- 
fied that, although his resignation was accepted in compliance with 
his wishes, it was yet understood that the management of the com- 
pany would remain in his hands. From that time he, of his own 
choice, never had any official station in the Association, but was 
unofficially its Prime Minister, and a greater power in its internal 
and external action than all others together. The officers and 
managers of the Association were as plastic putty in his hands, 
not by any arbitrariness of will, for that was not his leading 
quality, but by his serene and persuasive power and the compre. 
hensiveness of his genius. There was a magnetic omnipotence in 
his person, which ruled, without appearing to rule, the entire circle 
of his associates. He had the respect of all as a man of unequalled 
fertility of mind, and effective but quiet energy, and even those, 
who since his severance from the institution have undertaken to 
bear the yoke, which was easy to his neck, have already learned 
that a system such as only the genius of Thompson was able to 
devise and execute, needs brains for its successful administration. 
Local boards, however reliable, when in a healtbful condition, are 
poor agents for managing business, or handling and investing life 
insurance funds, when the boards enter upon a process of decay, 
& process, which is sure to take place so soon as the administration 
at the home office becomes enfeebled. 

Thompson, however, like most other men, committed mistakes, 
yet unlike many he was quick to discover their bearing and to 
retrieve their consequences. During all the perilous times through 
which he had conducted the Association, he was constantly on the 
alert, as expert in discovering expedients for the correction of 
false steps as for meeting any new tactics adopted by his enemies. 
At length, however, passing over much intermediate history, he 
committed an error which was the cause of dissevering him from 
the company in a manner, which was neither pleasant to himself 
nor generous on the part of the Association, considering the credit 
that was due to him for previous services. In his ambition—for he 
was ambitious in the highest sense—he allowed himself to be 
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placed in the unfortunate attitude of a leader in an attempt to pro- 
cure the passage of an act by the Missouri Legislature, which met 
with violent opposition from without, and was finally defeated on 
account of its being supposed to be in the exclusive interest of the 
Life Association, and containing some provisions, which were 
regarded with suspicion. ‘Thompson felt the defeat very keenly, 
the more because it culminated in the alienation of those, who had 
relied upon him in the troubles through which he had guided the 
Association with such consummate skill and ability, and because of 
the readiness with which the opportunity was embraced to sepa- 
rate him from the child of his own begetting. He however quietly 
withdrew, with the composed dignity that had always characterized 
his demeanor and returned to his native country, and having hon- 
orably satisfied his foreign creditors, he is now established in 
London, doing business in his true name as Wm. B. Cordner. 

The man has passed away, and the inspiration of that presence 
which once was a vitalizing influence wherever the shadow of it 
fell, is felt no more in the rooms where he was long accustomed to 
move in the quiet dignity of conscious yet unobtrusive sovereignty. 


BOOK NOTICES. 


Tue Principtes AND Practices or Lire Insurance. By Nathan 
Willey, Actuary. 


This treatise issues from the office of the “Spectator,” under the 
imprint of J. H. & C. M. Goodsell, Publishers, by whom it is copy- 
righted. The author, however, is Nathan Willey, Actuary, who is 
personally entitled to the credit of having collated and arranged the 
material of the work as well as of having made many of the compu- 
tations. Although not making pretensions to original discussion of 
the problems of life insurance, yet as a compilation of the results 
that have been reached by leading actuaries, the completeness of the 
work, its arrangement and the clearness of its explanations, deserve 
to be noted as reflecting credit upon the author, and as fulfilling the 
purposes for which it was undertaken. Within the small compass of 
175 pages, it is a thesaurus of all the formulae and tabular computa- 
tions that are ordinarily wanted by agents and others, who are inter- 
ested in the mathematical basis of insurance. The computations are 
based upon 4 and 43 per cent. and appear to be reliable, so far as 
they have been tested by comparison with other tables. The only 
typographical errors we discover are on page 51, 9 for 6; p. 90, 4 
for 44, and on p. 152, a letter u for n. 
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Tue Hon. William Barnes has resigned his position as consulting 
actuary of the Life Association of America. The resignation of 
Mr. Barnes has been brought about by the unpleasant complica- 
tions in which that company has become involved by his connec- 
tion with the recent prosecution of Mr. Miller, Superintendent of 
the New York Insurance Department. 


TuE State of Iowa has just abolished capital punishment, and all 
crimes heretofore punishable with death, are hereafter to be 
punished by imprisonment for life at hard labor in the State 
penitentiary, and pardons are only to be granted in such cases by 
the Governor on recommendation of the General Assembly. 


Hon. Wyttiys Kina, Superintendent of the Insurance Depart- 
ment of Missouri, died on the 29th inst., at St. Louis. Mr. King 
was universally esteemed for his private virtues, and for unim- 
peachable probity in all business relations, and in the official posi- 
tions he had been called to fill. . 


Tue Legislatures of Wisconsin and Missouri, at their late ses- 
sions, adopted measures for amending the constitutions of those 
States, so as to increase the number of the Supreme Court Judges 
from three to five. 


JostaH H. Ketxoaa, Esq., has recently been appointed actuary 
of the insurance department of Illinois. Mr. Kellogg is a gradu- 
ate of West Point, and was for some time an assistant professor 
in that institution. 


Tue legislature of Mississippi has incorporated a co-operative 
insurance company—the “Co-operative Life Association of Mis- 
sissippi.” 


Tue Atlas Mutual Life Ins. Co., of St. Louis, has reinsured its 
risks in the St. Louis Mutual Life, and retired from business. 


J. W. Foarp, Esq., has been appointed Insurance Commissioner 
of California, in place of the Hon. Geo. W. Mowe, resigned. 
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THE Minnesota insurance law passed the House by a vote of 88 
to 5. The law was approved February 29th. 


A PROMINENT lawyer in the Granite State, was trying a case last 
fall, when a question arose which required the summoning of a 
farmer from his field, where he was engaged in gathering pump- 
kins. The lawyer cross-examined and brow-beat the witness for 
several hours, until he completely lost his own temper, but without 
in the least disconcerting the witness. The lawyer, whose head 
was bald, with a rim of fiery red hair, not altogether unlike the 
richness of a pumpkin, wore a high dickey, stiffly starched, one 
side of which, in his excitement, he had somehow doubled down. 
When the witness was dismissed, he slowly walked from the wit- 
ness stand, and as he came opposite the lawyer, he turned to him 
and said, in a slow, drawling manner, “TI say, squire,” (pointing to 
the flattened dickey,) “if you don’t put up that tail-board, that 
punkin of your’s will roll out.” 


A curious story is told illustrating the legal precision of a great 
judge. He asked a magistrate, on a circuit dinner, whether he 
would take some venison. The gentleman answered, “Thank you, 
my lord, I am going to take boiled chicken.” Lord Tenterden 
replied: “That, sir, is no answer to my question. I ask you again 
if you will take venison, and I will thank you to answer yes or no, 
without further prevarication.” 


AN agent of a life insurance company in New York, called on 
a gentleman for the purpose of insuring his life, and on asking 
him whether he was not desirous of taking out a policy, was met 
with the reply, that if the company could insure him in the future 
state he would take one. The agent replied that he was sorry to 
say his company was prevented by its charter from issuing fire 
risks. 


A Goop instance of “sharp practice” is that of a man in Ohio, 
who was acquitted of murder on a plea of insanity. He had se- 
cured his lawyers by giving them a mortgage on his farm, but now 
repudiates the mortgage on the ground that he was insane when 
he made it, according to the showing of these same lawyers. 





